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EARL CAIRNS. 


A CHARACTER SKETCH. 


HE external facts in Lord Cairns’s ca- 

reer may be summarily disposed of. 

Most educated men are familiar with 
his story. Hugh McCalmont Cairns was 
the son of a captain in the Irish army and 
was born at Cultva, County Down, in 1819. 
He was carefully educated first at Belfast 
Academy and afterwards at Trinity College, 
Dublin, where he graduated with first-class 
honors in 1838. His father originally de- 
signed him for the church, but by the wise 
advice of his college tutor and in accord- 
ance with his own wishes, he was sent to 
England to prepare for the Irish bar. He 
was called to the bar of the Middle Temple 
in January, 1844, but migrated to Lincoln’s 
Inn. Cairns at first intended to return to 
Ireland, but on the suggestion of Mr. Rich- 
ard Malins, afterwards a vice-chancellor, in 
whose chambers he had read, he deter- 
mined to remain in London and fight his 
way through the crowd of junior barristers 
who were struggling to impress their per- 
sonality on the legal life of the metropolis. 
Although without influence other than that 
of his own transcendent ability, Cairns 


rose rapidly through the customary grades. 


of distinction to the highest legal and polit- 
ical eminence. 

In July, 1852, he entered Parliament as 
member for Belfast. Four years later he 
was raised to the dignity of one of “Her 
Majesty’s Counsel, learned in the law.” In 
1858 he became Solicitor-General and de- 
livered his memorable speech in the House 





of Commons upon Mr. Cardwell’s motion to 
censure the conduct of Lord Ellenborough 
in India, which Disraeli characterized in his 
official letter to the Queen as one of the 
greatest orations ever made in Parliament. 
In 18¥%6 Cairns was raised to the Attorney- 
Generalship, and on the retirement of Sir I. 
Knight Bruce he became a Lord Justice of 
Appeal. In February, 1867, he was created 
a*Privy Councillor, and entered the House 
of Lords as Baron Cairns of Garmoyle. 
In February, 1868, M. Disraeli became Prime 
Minister, and passing over Lord Chelms- 
ford, in the words of the latter, “with less 
courtesy than if he had been a butler,” he 
promoted Cairns to the Lord Chancellorship. 
From that date till the defeat of the Beacons- 
field government in 1880, Cairns (on whom, 
by the way, an earldom was conferred in 
1878) was, after the Prime Minister, the 
leader of the Conservative party in the 
House of Lords, and his speeches on the 
Triple Alliance, the unconstitutional appoint- 
ment of Sir Robert Collier to a seat in the 
Judicial Committee of the Privy Council, and 
the autocratic suppression of the rebellion 
of Langalibalele by the late Sir Benjamin 
Pine, deserve and will repay perusal as 
models of nervous eloquence and critical 
ability. On the death of Lord Beaconsfield, 
Cairns’s accession to the vacant leadership 
was fervently desired by a section of the 
Conservative party, which, while fully ad- 
mitting the great intellectual power of the 
Marquis of Salisbury, feared his rashness 
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and distrusted his statesmanship. But 
years and health were on Lord Salisbury’s 
side, and Cairns retired definitely from pub- 
lic life. He died at Bournemouth on April 
2, 1885. 

Earl Cairns was the most distinguished 
and not the least earnest of our great re- 
ligious Chancellors. A 
his views of ecclesiastical polity, he disliked 
with all the strength of his upright, austere 
nature, 
politico-protestant thought. He 
teaching, lent the aid of his voice and his 
purse to Dr. Barnardo’s Homes, frequently 
presided at ‘religious meetings at Exeter 
Hall, and was a Sunday-school teacher up 
to practically the end of his long career. 
Mr. Gladstone is believed to have expressed 
the opinion that Sir George Jessel, the late 
Master of the Roll, was “the greatest legal 
genius of the century.” But there are féw 
lawyers who would endorse this verdict. 
Sir George Jessel undoubtedly possessed a 
legal intellect of the highest order. He 
disposed of the most complex legal prob- 
lems with the ease and vigor, although 
not without some of the coarseness, of a 
huge mastiff worrying an insignificant terrier. 
But he lacked what Cairns possessed, the 
cultured imagination and the vein of poetry 
which are essential to the exercise of the 
highest genius in the juridical art. In 
Cairns’s best judgments Burke’s idea that 
“all human law is properly declaratory ” 
is realized. They are not so much ratio- 





stern Protestant in | 


the excessive tolerance of modern | 
labored | 
faithfully to spread the growth of religious | 





cinations as illuminations. Disregarding the 
slow, syllogistic processes by which ordinary 
judges arrive at their decisions, he goes 
straight to his mark, with the swift, strong, 
subtle instinct of a woman for truth, and 
when the conclusion is reached, one feels as 
if the last word on the subject had been 
spoken. And yet Cairns’s mind was 
severely logical— he had attained that 


| perfect mental discipline which enables a 


man to ‘follow without reflecting upon the 
rule.” In spite of these great intellectual 
gifts, it is practically certain that the cir- 
cumstances which prevented Cairns from 
succeeding to the authority of Lord Beacons- 
field were of good omen for the Conserva- 
tive party. His austerity, his stern self- 
repression, would have been fatal obstacles 
to his success, and he never displayed 
either the faculty for evoking popular 
enthusiasm or the capacity for leadership 
which the responsibilities of office have 
developed in his successor. By his pro- 
fessional brethren Cairns was, and still is, 
regarded with almost superstitious venera- 
tion, but without any of the perfect love 
which was poured without measure on the 
erring head of Cockburn. Lord Coleridge 
has told us that he had a strong, rich vein 
of humor. But its pulsations were carefully 
concealed, and according to the traditions 
of the temple, a curious fancy for im- 
maculate bands and tie in court, and for a 
flower in his coat at evening parties, was the 
only human weakness that the great Lord 
Chancellor displayed. Lex. 
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GERMAN JURISTS AND POETS. - 


a, 


By ARTHUR 


HIS sketch was suggested by the Eng- 

lish and American “ Anthologies ” in 
recent issues of the GREEN BaG. For reasons 
presently to be explained it must resolve 
itself into a conglomeration of short biogra- 
phies of German jurists who have mounted 
old Pegasus rather than into a collection 
of their productions. To the American 
reader the German judiciary is well-nigh a 
terra incognita. Its study for practical pur- 
poses is little short of being useless, so far 
as application to our every-day practice is 
concerned. Multifarious reasons tend to show 
the wide difference between German and 
American modes of practice. I am not now 
speaking of the historical aspect of the laws 
of both countries; their common roots in 
the civil law and its influence upon our 
American law being familiar to every law- 
yer. Besides the historical aspect there re- 
main the philosophical, the dogmatic, and 
the political, from which jurisprudence may 
be treated. The political aspect alone fur- 
nishes ample material to illustrate the differ- 
ence in practice, and in fact in the spirit, of 
the laws of both countries. I take a few 
random examples. Germany has a uniform 
penal code. Its salient features are: 1, Want 
of casuistry and enumeration and description 
of cases; 2, Want of scientific theoretical 
construction of terms; 3, Unusual latitude 
in the discretion of the judge to determine 
the measure of the punishment or fine; 4, 
Absence of regulations for the carrying out 
of the judicial sentence. This code, modified 
in 1876, has been in force since its adoption 
shortly after the union of the German federal 
states under the Empire in 1871. A com- 
parison of that code with the penal code 
of New York, or with provisions in our state 
statutes covering its materia, will readily de- 





HERMANN. 


monstrate the difference. The superiority, 
or at least particularity, of our system in 
regard to the power of every judge to decide 
upon the constitutionality of a law, in con- 
tradistinction to other systems where the 
judge’s discretionary powers are limited to 
the volume of the sentence, is too well known 
to need elaboration. In Prussia, through 
Frederick the Great, the independence of 
judges from the government was conceded. 
“Es giebt noch Richter in Berlin,” or, ac- 
cording to another version: ‘ Ja, wenn nur 
das Kammergericht in Berlin nicht ware !” 2 
ejaculated the fearless miller in Sanssouci 
when commanded by His Majesty to remove 
the annoying windmill from the precincts of 
the royal castle. The liberty of the press 
was vouchsafed by that great reconstructor 
of the kingdom of Prussia, in a marginal note 
to a petition: “ Man soll die Gazetten nicht 
geniren.” * Jz theorem the king and emperor 
is still ‘‘ the first servant of the state,” as old 
Frederick put it; but 2 praxz the courts are 


*« There are still judges in Berlin.” 

2« Ves, if it were not for the Chancery Court in Berlin.” 

5 Don’t annoy the Gazettes.”” This important utter- 
ance of Frederick the Great is contained in a letter which 
Count Podewitz wrote to the Secretary (Minister) von 
Thulmeyer, the passage in question being as follows: 
“Se. Majestat erwiderten aber, dass Gazetten, wenn sie 
interessant sein sollten, nicht genirt werden miissen.” 
(I. D. E. Preuss. Friedrich der Grosse. Eine Lebens- 
geschichte, Vol. III., p. 251.) It is worthy of note that 
the letter dates June 5, 1740, a few days only after that 
original and great monarch came to the throne. Lord 
Erskine delivered his great speech in the trial against 
John Stockdale for. libel on the House of Commons 
(22 State Trials, 237) — generally regarded as the 
birthday of the liberty of the English press—on Feb- 
ruary 15, 1788. Another historical word of the Prus- 
sian king may here find a place: “In meinem Staate 
kann jeder nach seiner Fagon selig werden” (“ With- 
in my kingdom every one may go to heaven after his own 
fashion.”) This was uttered on June 22, 1740, hence 
over thirty years before the same principle was adopted 
in our Constitution. 
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ever and anon kept busy with prosecutions 
o “ offences against the majesty,”* and the 
inveterate German patriot deems it a poor 
freedom where under our government every 
bootblack may call with impunity the head 
of the government an ass. With the ex- 
ception of a few southern states, the nature 
of a government libel in Germany is deter- 
mined by a bench of five judges without a 
jury. The judges being appointed and pro- 
moted by the government, the radical dif- 
ference between the liberty of our press — 
sometimes, indeed, verging on wantonness 
— and that of Germany is obvious. Black- 
stone complains that “ every man of superior 
fortune thinks himself dorz a legislator,” 2 
and Mr. v. Holst thinks that with us “the 
equality of all men became so perverted, in 
the minds of the masses, into the equal 
capacity of all men to decide on political 
questions of every kind” ;* yet it strikes me 
that the American would justly resent the 
outright denial of his capability to judge in 
high matters of the state. In Germany this 
right, or rather fitness, was plainly denied 
in an answer by the Prussian minister Von 
Rochow upon a petition protesting against 
the arbitrary repeal of the constitution of 
Hanover by its king in 1837. The peti- 
tioner was instructed that “it does not be- 
hoove the subject to measure the actions of 
His Majesty by the xarrow conceptions of his 
(the subject’s) views.” 4 

Only a few years ago a large daily in 
Berlin, the Berliner Volkszeitung, was sus- 
pended without “due process of law.” It 
might be said that this was done by virtue 
of a power vested in the police through 
laws passed by the Reichstag. But that is 
not the question. The construction of that 


” 


*Not exactly a “crimen mayjestatis,” but technically 
called a “ Majestatsbeleidigung.” 

? Blackstone, Commentaries, Book I., p. 9. 

3Von Holst, Constitutional History of the United 
States, vol. I., p. 74. 

4“Es ziemt dem Unterthanen nicht, die Handlungen 
des Staatsoberhauptes an den Massstab seiner beschrinkten 
Einsieht anzulegen.” (Biichmann, Gefliigelte Worte, 17. 


Auflage, p. 433.) 





law and its immediate enforcement were left 
to the police, and not to the courts. Post-mor- 
tem apology even cannot resuscitate the dead. 
Add to the incapacity of the judge to pass 
on the constitutionality of a law, the fact 
that in Germany every judge holds his office 
at the pleasure of the government — grounds 
for removal of obstinate judges from their 
offices or from posts of greater responsibility 
have never been wanting—and the dif- 
ference between our present judicial system 
and that of modern Germany becomes more 
striking. The promotion of judges, finally, 
depends on Anciennetat, i.e. the time of ser- 
vice. Little room is left for distinction and 
reward, except when coupled with long ser- 
vice. Anincident such as Mr. Hornblower’s 
nomination to the Supreme bench of this 
country would be simply impossible in Ger- 
many. The great freedom and possibility of 
locomotion in the United States, its varied 
and in many instances unparalleled enter- 
prises, in contrast to the ‘‘ conservative prog- 
ress” of the Germans, lend to the material 
brought before the respective courts a very 
different character. Again, the great body 
of men serving in the German army is out- 
side the pale of the civil law, solely amenable 
to the Militarstrafgesetz. Judge John F. 
Dillon has much to say of the excellence of 
the municipal government in Prussia,’ and 
Mr. Brice depicts for our detestation the 
municipal corruption of our large cities. 
But there is one phase of “self government” 
Mr. Dillon has nottouched upon. The choice 
of a Birgermeister in Prussia is left to the 
city council, the government reserving the 
right der Bestatigung (approval of the 
choice). A case came under the writer’s 
observation, where a city council selected a 
man whose political affiliations were not in 
concert with those of the government. The 
choice was rejected. A re-election led to the 
same result. Finally the government ap- 
pointed a ‘‘Commissarius” to take charge 


? Dillon, Municipal Corporations, vol. I., p. 14. 
2 Brice, American Commonwealth, vol. II., p. 158. 
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of the affairs of the town. The Prussian cities 
K6nigsberg and Posen had similar ex- 
periences. Would a Republican town relish 
the appointment ofa Democratic mayor by 
Mr. Cleveland? I say nothing of the consti- 
tutional questions which would arise under 
such circumstances. Such measures, com- 
bined with the unnatural suppression of 
public opinion, prepare a ready soil for 
socialistic agitation, as seen in the fact that 
during the suppression of the socialistic 
press that party gained more strength than 
at the time they were allowed to vent their 
eccentric ideas. 

Germany has, strictly speaking, no com- 
mon law. The local law has all been codi- 
fied; and the influence which the ‘‘ Human- 
ists” attained over the “letter of the law” 
during the second part of the last century, 
and which led to the disregard of the written 
law providing for torture, etc., was early in 
the beginning of this century crystallized in 
the Allgemeines Preussisches Landrecht, the 
Bavarian Penal Code, and other penal codes 
which became afterwards the basis of the 
uniform Penal Code previously mentioned. 
The ancient notion of a “common German 
law” (Gemeines Recht) was superseded by 
the Code, so that even in the instruction at 
the universities the fiction of a common law 
was abandoned. It is curious and interest- 
ing to observe that, while in the United 
States from some quarters the civil law is 
lauded to the skies, coupled with the pious 
wish that “the tongue should have been pal- 
sied”* that pronounced institutions grow- 
ing up under the English common law “as 
a plan of freedom,” some of the German 
thoughtful writers deplore the disuse of the 
traditional institutions and customs of the 
ancient Teutons, roasting —to express it in 
classical language—the venerable Roman 
jurists to their heart’s content. Victor 
von Scheffel, the poet and jurist, of whom I 


1 Martin F. Morris, Washington, D.C., The Contest 
between the Civil and the Common Laws. (Pamph- 
let.) 





shall speak later, has this to say about his 
studies in the Roman law: ' 


«« Also ward ich ein Juriste, 

Kaufte mir ein grosses Tintfass, 
Kauft’ mir eine Ledermappe 

Und ein schweres Corpus Juris 

Und sass eifrig in dem Horsaal, 
Wo mit mumiengelbem Antlitz 
Samuel Brunnquell, der Professor, 
Uns das rém’sche Recht docirt’ ; 
Rémisch Recht, gedenk’ ich deiner, 
Liegts wie Alpdruck auf dem Herzen 
Liegts wie Miihlstein mir im Magen, 
Ist der Kopf wie brettvernagelt ; 
Ein Geflunker musst’ ich hoéren, 
Wie sie einst auf rom’schem Forum 
Klaffend mit einander zankten, 

Wie Herr Gaius Diess behauptet 
Und Herr Ulpianus Jenes, 

Wie dann Spatre dreingepfuschet, 
Bis der Kaiser Justinianus 

Er, der Pfuscher allergrésster, 

All’ mit einem Fusstritt heimschickt.” 


To call the emperor Justinian “ der Pfu- 
scher allergrisster,” —bungler magnifictssi- 
mus, so to speak — is certainly audacious 
and original. But the courageous poet goes 
on to dwell upon the uselessness of the study 
of the law of the Romans, sighing for “ the 
own common right,” sprung up among the 
glens of his native land: 

‘*Und ich wollt’ mich thoricht fragen: 
*Sind verdammt wir immerdar den 
Grossen Knochen zu benagen, 

Den als Abfall ihres Mahles 

Uns die Rémer hingeworfen ? 

Soll nicht auch der deutschen Erde 
Eignen Rechtes Blum’ entsprossen 
Waldesduftig, schlicht, kein iippig 
Wuchernd Schlinggewachs des Siidens? 
Traurig Loos der Epigonen! 

Miissen sitzen, miissen schwitzen, 

Hin und her die Faden zerren 

Eines wiistverschlungnen Knauels, 
Giebts kein Schwert und andre Losung ? 


The wish of the poet has not yet been 
realized. No Alexander has come to cut 
the Gordian knot of the foreign system of 
the civil law, and no Blackstone has yet 


? Victor von Scheffel, Der Trompeter von Sakkingen, 
PP- 49, 41. 





6 The Green Bag. 





dared to collect the common law of Ger- 
many, although very recently the study 
“des deutschen Rechts” has experienced a 
new impulse in some of the German univer- 
sities. In the case of V. v. Scheffel an 
additional reason for his incapability of 
grasping the sterile principles of the Roman 
law must be sought in his poetical turn of 
mind, of which he speaks so pleasantly that 
I cannot withstand the temptation of quot- 
ing a few lines more from the same book: 


‘«Oftmals sass ich bei der Lampe, 
Sass ich briitend ob dem Codex, 
Lass die Gloss und den Cujacius, 
Bis mich Kopf und Haupthaar schmerzten. 
Doch de: Fleiss blieb ohne Segen. 
Lustig flogen die Gedanken 
Von den Lettern in die Weite 
Zu des strengen Herrn Cujacius 
Schoner Tochter, die dereinstmals 
Gliicklicher Pariser Jugend 
Vom Catheder ihres Vaters 
Hefte siiss melodisch vortrug. 
Statt Usucapion und Erbrecht, 
Statt Novella hundertachtzehn 
Schaut’ ein schwarzgelocktes Magdlein 
Griissend aus dem Corpus Juris. 


Cujacius’ pretty daughter sealed his doom. 

The German jurists find more leisure to 
do literary work than our American lawyers 
and judges. Tradition precludes the enter- 
ing upon business enterprises, and judges 
are very seldom found to change their 
vocation. Those who have quitted practice 
in order to embark in politics as members 
of the opposition, as Eugen Richter, are the 
rare exception. More common is the pre- 
liminary theoretical study of jurisprudence 
with a view of entering the “ Staatsdienst,” 
the civil service. Most of the heads of great 
municipalities, even, are jurists. 

To the American reader such jurists as 
have been prominent in the world of letters 
are undoubtedly of greater interest than 
local celebrities who occasionally penned a 
poetical line. This consideration chiefly 
influenced the writer in making his selec- 
tions. 

Goethe as poet towers above the score or 





more who have studied the pandects and 
achieved fame in literature. His intellectual 
bent was in any other scientific line rather 
than in that of jurisprudence. He studied 
it in Leipsic and Strassburg merely to 
please his father, obtaining from the latter 
university the degree of doctor juris. A\l- 
though in one of his letters to Fraulein von 
Klettenberg he says: ‘ Jurisprudence begins 
to please me very much. Thus it is with 
all things as with Merseburg beer; the first 
time we shudder at it, and having drunk a 
week, we cannot do without it,”' his in- 
structor, Professor Bohme, had given up all 
hopes “ of making him another Heineccius.” 
To be sure, he discharged afterwards the 
duties as president of the Council of the 
small duchy of Saxe-Weimar to the full 
satisfaction of all concerned; yet he was 
never after legal facts and principles: 


*«¢ Ein schéner Wahn, der mich entziickt, 
Wiegt eine Wahrheit auf, die mich zu Boden 
driickt.” 2 


was his motto. And then, he had too 
many other mistresses, studying alchemy, 
medicine, philosophy and theology besides 
jurisprudence. His experience at the Kam- 
mergericht at Wetzlar, where he went to 
“learn the practice,” was anything but en- 
couraging to a man of genius. ‘“ Imagine 
a German chancery.’ In no country known 
to me chancery moves with railway speed, 
and in Germany even the railways are slow. 
Such a chaotic accumulation as this Wetzlar 
Kammergericht presented was perhaps 
never seen before. Twenty thousand cases 
lay undecided on Goethe’s arrival, and there 
were but seventeen lawyers to dispose of 
them. About sixty was the utmost they 
could get through in a year, and every year 
brought more than double that number to 
swell the heap. Some cases had lingered 


* Lewes, Life of Goethe, vol. I., p. 59. 
? Delusion sweet, caressing, 
Outweighs a truth oppressing. 
3 I quote from Mr. Lewes’ book (vol. I., p. 70), still 
the best Goethe biography extant. 
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through a century and a half and still seemed 
far from decision. This was not the place 
to impress the sincere and eminently prac- 
tical mind of Goethe with a high idea of 
jurisprudence.” We have some difficulty 
to reconcile the theme of his dissertation 
“that it is the duty of every law-maker to 
establish a certain religious worship binding 
upon clergy and laity” and the contents of 
a letter by Kestner to the effect that “he 
(Goethe) does not go to church or to sacra- 
ment, and seldom prays. For, says he, I 
am not hypocrite enough for that.” Upon 
the whole, he strove after truth, yet valued 
the feeling of truth rather than the demon- 
stration. His peculiar trait was submission 
to constant teaching. 


‘¢A Quidnunc boasting, said: «I follow none, 
I owe my wisdom to myself alone; 
To neither ancient nor to modern sage 
Am I indebted for a single page.’ 
To place this boasting in its proper light: 
The Quidnunc is—-a fool in his own right.” 


The next best known German poet, 
trained theoretically in the study of law, is 
Heinrich Heine, the vacillating satirist. 
After his studies in Bonn, Berlin and Godt- 
tingen, graduating from the latter univer- 
sity, he lived in Hamburg, Berlin and 
Munich, and after 1830 almost exclusively 
in Paris, where he drew an annuity from the 
government, and became greatly estranged 
from his native country. Dissipations of 
the most extraordinary kind caused his 
confinement to his bed during twelve years, 
until in 1856 death released him from his 
unendurable pains. His prose writings are 
anything but deep; rather loose sketches 
replete with acrimonious allusions and bit- 
ing sarcasm. He never entered upon the 
practice of law, and his chief delight during 
his studies seems to have been to deride 
the merry doings of his fellow-students. 
Their “Comment” he declares as properly 
belonging to the “/egibus barbarorum.” He 
scornfully complains of his studies: ‘Ich 
war die ganze Zeit nicht aus dem Pandec- 





tenstalle herausgekommen. R6mische Ca- 
suisten hatten mir den Geist wie mit einem 
grauen Spinnweb iiberzogen, mein Herz 
war wie eingeklemmt zwischen den eisernen 
Paragraphen selbsiichtiger Rechtssysteme, 
bestandig klang es mir noch in den Ohren 
wie Tribonian, Justinian, Hergomenian und 
Dummerjahn,' und ein zartliches Liebes- 
paar das unter einem Baume sass, hielt ich 
gar fiir ein Corpus Juris.”* He is never- 
theless one of the favorite poets, especially 
among women, owing perhaps to his trifling 
disregard of women’s virtues, as some one 
has pointed out. The empress of Austria 
is said to be especially fond of Heine. His 
style may be imitated more readily in French 
than in English, for which language he had 
little taste, deriding constantly its barbarous 
pronunciation, and making epigrams on the 
“large feet of the English ladies.” Just 
now a great part of his correspondence has 
been published, and the popularity of Heine 
is certainly as great as that of any other 
German poet. . 

Johann Ludwig Uhland is the most con- 
spicuous representative of the so-called 
Swabian School of poets. Born in 1787 
at Tiibingen, he commenced the study of 
jurisprudence when still in his teens, and 
became a doctor of law in 1810. After a 
sojourn through France he settled in Stutt- 
gart, where he was employed in the Fustiz- 
ministerium. When in 1815 the king of 
Wiirtemberg attempted to change the con- 
stitution, Uhland manfully took sides with 
the people, his patriotic songs kindling the 
flame of liberty which was to break forth 
thirty years later. From 1829 to 1833 he 
was a professor of the German language 
and literature in the university of Tiibingen, 
and a member of its philosophical faculty. 
During twenty years, from 1819 to 1839, as 

1 The word means literally “foolish John” (dunce). The 
last syllable in “Justinian” and the other law digni- 
taries mentioned sounds (in German) exactly like the 
last syllable in “ Dummerjahn,” hence the effect of the 


play upon words. 
® Harzreise, p. 7. 
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member of the Sta@ndeversammlung and the 
Kammer, he was one of the staunchest “‘ con- 
stitutional opponents.” In 1848 he came 
again into prominence as a member of the 
Deutsche Nationalversammlung. He died 
in 1862. A monument, designed by Kietz, 
was erected to him in 1873; but his mem- 
ory is imperishably engraved in the hearts 
of the German people. As patriot he is 
among the best of his nation, as lyric poet 
he is almost without a peer. His ballads 
and romances are unequalled for a rare 
facility to sketch life-characters in a few well- 
rounded sentences. With all his predilec- 
tions for the lost grandeur of the heroic 
German age, he was never found to belittle 
the achievements of his own time. 
partly belonging to the Romantic School, 
his lucid manner of presentation, substantial 
knowledge, and patriotic candor favorably 
contrast with the false sentimentality and 
vagueness of expression of that school. 
What a world of hope lies in this prophecy: 


«* Wo immer miide Fechter 
Sinken nach hartem Strauss: 
Es kommen neue Geschlechter 
Und fechtens ehrlich aus.” 


Friedrich Riickert is best known as the 
interpreter of oriental legends and poetry, 
of which he presented a considerable number 
in the acceptable dress of German blank 
verse. He was born in 1788 in Schweinfurt 
and studied law at Wiirtzburg and Heidel- 
berg. Later he confined himself almost 
entirely to oriental philology, of which 
science he subsequently ‘became professor 
at Erlangen, and in 1841 at Berlin. In 1849 
he retired from academic teaching and fol- 
lowed exclusively literary pursuits. Of his 
works there are many, the poetical works 
alone comprising twelve volumes. Although 
he only died in 1866, the prevailing modern 
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taste regards his poetry as somewhat anti- 
quated. He is certainly not appreciated as 
his fine wit and faultless diction deserve. 

There was a time in Germany when it was 
thought unbecoming for a mar of genius to 
lead an orderly domestic life. A sort of 
strolling aimlessness was the sign of the 
times at the close of the last and the begin- 
ning of this century. This perverted senti- 
ment, so masterly portrayed in Goethe’s 
“Wilhelm Meister,” affected the moral ver- 
tebre of many men that were neither 
geniuses nor of an exceptionally bad dis- 
position. The poet Carl von Holtei was one 
of the victims of those times. In1797, in the 
stately city of Breslau, he first saw the light of 
the world. With youthful enthusiasm he en- 
listed in the Prussian army in the year when 
the battle of Leipsic was fought. After 
Napoleon’s banishment he went home to 
study law. His restless nature soon drove 
him to the stage, which later on he deserted as 
actor, occupying a post as secretary of the 
city theatre in Bresiau. He married the 
actress Louise Rogée and went later to Berlin. 
His young wife dying shortly after marriage, 
he married again, when he lost his second wife 
in 1838. During several decades of his life 
he was travelling over Germany and a part 
of Russia as leader of an itinerant theatrical 
troupe, so common in those days. In 1870 
he went back to Breslau, where he found an 
asylum in the cloister of the order Barm- 
hersige Briider. He died in 1880. A ro- 
mantic look-out in Breslau is named after 
him the ‘“ Holtei-Hdhe,” where a simple 
monument was erected to his memory in 
1882. He published in 1826 his poems, 
and followed with a great number of pieces 
for the stage, among which the drama 
“ Lorbeerbaum und Bettelstab” is still on 
the repertoire of the royal as well as the 
provincial stages. 
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DENNIS’S CASE.’ 
By Francis DANA. 


A CREDITOR who clung to every claim, 
Keen for his debts as Shylock late of Venice, 


Once sued a debtor whose unlucky name 


Was Dennis. 


And when upon the contract suit he’d licked him, 
And on a debtor’s hearing had him bested, 
He took a precept out and had his victim 


Arrested. 


Dennis applied for the Poor Debtor’s Oath, 
His countenance with pearls of woe bedizened : 
The court found “fraud” and had him (very loath) 


Imprisoned. 


And shut him up behind an iron grating 
And gave him thirty days by way of sentence,— 
An ample term — it seemed — for cultivating 


Repentance. 


When thirty weary days had worn away, 
Dennis addressed his jailer: “Am I through, sir?” 
And felt surprised to hear that worthy say: 

“ Not you, sir! 


“ Debtors for fraud and contumacy both 


‘Must stay in jail (the Statute leaves no doubt of it) 


“Until they can, by offering the oath, 
‘Get out of it. ? 


110 Mass. 18. 2G. S. 124, § 14. 
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“ Further enacted, that, whenever he 
“(The Debtor Poor) shall be of fraud convicted, 
“Forever from that oath that man must be 


‘“* Restricted !”’' 


It seemed the Legislature was to blame, — 


The act produced a consequence infernal, 


Whereby poor Dennis’ punishment became 


Eternal. 


For years poor Dennis could not be extracted, 
For years the Creditor, obliged to feed him, 
Paid for his board: A law was then enacted 


That freed him.? 


Yet still we celebrate his woful fame, 

And when inevitable sorrows menace 

Some luckless wight, men whisper that ‘“‘ His name 
Is Dennis!” 


1G. S. 124, § 34. St. 1872, C. 281, §§ 2 and 3. 
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OLD-WORLD TRIALS. 


II. 


REG. v. NEWMAN.! 


N the autumn of 1851, Giovanni Giacinto 
Achilli, some time a monk of the Domin- 
ican Order and a priest of the Roman Catho- 
lic Church, but at the time in question a 
convert to the Protestant faith and minister 
of an Italian Protestant church near Golden 
Square, London, was attending public meet- 
ings for the purpose of denouncing the 
Roman Catholic Church in general and the 
Inquisition in particular. At or about the 
same time, Dr. John Henry Newman, then 
a priest, afterwards — as everybody is aware 
—a cardinal of the great ecclesiastical or- 
ganization that Dr. Achilli attacked, was 
delivering a course of lectures in the Oratory 
of St. Philip Néri, Birmingham, on “The 
Present Position of Catholics in England.” 


The professed object of these remarkable 


lectures (which were subsequently pub- 
lished) was to sweep away the film of prej- 
udice and misconception through which the 
average Englishman regarded the sayings 
and doings of his Catholic brother. In 
other words, Dr. Newman attempted, with 
great ability, ingenuity and rhetorical power, 
to account for our national aversion towards 
Catholicism on purely historical grounds, 
without for a moment admitting its justice 
or propriety. Dr. Achilli’s alleged disclo- 
sures were obviously calculated to deprive 
this ‘special plea’ of much of its force, 
and he was naturally and properly regarded 
by the Catholic community as a renegade 
and a dangerous foe. Now Achilli’s reputa- 
tion was not, unhappily, above suspicion. 

® Achilli v. Newman. A Full and Authentic Report 
of the above prosecution for libel, trial before Lord Camp- 
bell and a special jury, in the Court of Queen’s Bench, 
Westminster, June, 1852. With introductory remarks. By 


the editor of “‘ The Confessional Unmasked.” London. W. 
Strange, 8 Amen Corner. 





In June, 1850, there had been published in 
the Dublin Review a sketch of his career, 
in which he was charged roundly and cir- 
cumstantially with the grossest immoralities, 
and was challenged to an inquiry. For 
fifteen months he took no other notice of 
this libel than to deny its truth in general 
terms. The charges were soon, however, 
reiterated in a form that could not be 
ignored. In his fifth lecture (on “The 
Logical Inconsistency of the Protestant 
View”), Dr. Newman gave vent to them 
again in the following philippic: “And in 
the midst of outrages such as these, my 
Brothers of the Oratory, wiping its mouth 
and clasping its hands and turning up its 
eyes, it (i. e. the Protestant public) trudges 
to the Town Hall to hear Dr. Achilli expose 
the Inquisition. Ah! Dr. Achilli, I might 
have spoken of him last week had time 
admitted of it. The Protestant world flocks 
to hear him because he has something to 
tell of the Catholic Church. He has some- 
thing to tell it is true; he 4as a scandal to 
reveal; he “as an argument to exhibit. It 
is a simple one and a powerful one as far as 
it goes, and it is ove. That one argument 
is himself; it is his presence which is the 
triumph of Protestants; it is the sight of 
him which is a Catholic’s confusion . . . He 
feels the force of the argument and he shows 
himself to the multitude that is gazing on 
him. -‘Mothers of families,’ he seems to 
say, ‘gentle maidens,’ ‘innocent children,’ 
look at me, for I am worth looking at. You 
do not see such a sight evéry day. Can 
any church live over the imputation of such 
a birth as 1am?” Then followed a specific 
enumeration of the immoralities of which 
Achilli was alleged to have been guilty. 
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The libel concluded thus: ‘ Yes, you are 
an incontrovertible proof that priests may 
fall and friars break their vows. You are 
your own witness, but while you zeed not go 
out of yourself for your argument, neither 
are you ab/e. With you the argument be- 
gins, with you too it ends. The beginning 
and the ending, you are both. When you 
have shown yourself you have done your 
worst and your all: You leave your sting 
in the wound; you cannot lay the golden 
eggs, for you are already dead.” When 
Dr. Newman’s lecture was published, Dr. 
Achilli obtained leave from the Court of 
Queen’s Bench to file a criminal information 
against the publishers Messrs. Burns & Lam- 
bert. Newman at once admitted, however, 
that he was the author of the libel, and his 
name was, by leave of the Court, substituted 
for that of the original defendants. Prior 
to the statute 6 & 7 Vict. c.96 s. 6 there ex- 
isted a strange anomaly in the English law 
of libel. If the party libelled proceeded by 
action it was competent to the defendant to 
plead that the alleged libel was true; and 
if this plea was established, it constituted a 
complete justification. On the other hand, 
if the party libelled chose to proceed crim- 
inally by indictment or information, the plea 
of justification was inadmissible. The ground 
for such proceeding was that the publication 
of a libel tended to produce a breach of the 
peace, and it was obvious that this result 
-was not less likely to follow where the libel 
was true than where it was false. This gave 
rise to the common saying, ‘“ The greater the 
truth, the greater the libel.” In 1843, how- 
ever, at the instance of Lord Campbell, who 
himself presided at the trial of Dr. Newman, 
an act was passed (6 & 7 Vict. c. 96) enab- 
ling the defendant in a criminal prosecution 
for libel to plead justification, i. e. that the 
libel was true in substance and in fact, avd that 
its promulgation was for the public benefit. 
Newman availed himself of this privilege, 
set up a plea of justification, containing 
twenty-three distinct charges against the 





prosecutor, gave ample particulars and un- 
dertook to prove them. The case came on 
for trial before Lord Campbell-and a special 
jury on June 21, 1852. The Attorney- 
General (Sir Frederick Thesiger), the Soli- 
citor-General, and Mr. T. F. Ellis, joint 
author of the famous Ellis and Blackburn 
Reports, appeared for the Crown, Sir. A. E. 
Cockburn, Mr. Serjeant Wilkins, Mr. (after- 
ward Lord) Bramwall, Mr. Addison and Mr. 
Badeley for the defendant. The Attorney- 
General opened the case for the prosecutor 
in a short and colorless address, in which he 
pledged himself to call Dr. Achilli as a 
witness after the evidence for the defendant 
had been given. Cockburn then opened 
the case for the defendant in his best style. 
His address is a masterpiece of persuasive 
exposition and deserves the careful perusal 
of every student oflaw. An imposing body 
of evidence was then produced. Some of 
the defendant’s charges were left entirely 
unsupported. Others were not proved. But 
several of the gravest of them were backed 


| up by witnesses whose testimony appears 


to us to have remained quite unshaken by 
cross-examination. Eleana Giustini, née 
Valente, swore that Achilli had seduced her 
in the Dominican Convent at Viterbo. It 
was, however, elicited from her in cross-ex- 
amination (a) that for twenty years she had 
concealed this alleged fact from every one 
but her confessor, and (4), that her curate 
had earnestly advised her to come to Eng- 
land “for the glory of God and the honor 
of Holy Mother Church.” Sophia Maria 
Balisano, née Principe, and her mother Gae- 
tana Principe, had a similar story to tell. 
Neither of these witnesses was broken down 
in cross-examination, and it was clear that 
complaints against Achilli had been made 
by them at the time. Then there was a 
good deal of evidence as to a suspicious 
meeting in the dark between Dr. Achilli 
and the wife of a tailor at Corfu. But it 
fell short of proof, in spite of some unfortu- 
nate contradictions in the stories about it 
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told respectively by Achilli and the lady in 
question. Three English servant girls, whom 
the prosecutor was said to have seduced, 
were next examined, and a decree of the 
Inquisition at Rome depriving Achilli of all 
ecclesiastical functions forever, on the alleged 
ground of his confession of rape and forni- 
cation, was held by Lord Campbell to be 
admissible. Dr. Achilli stood the ordeal of 
examination and cross-examination with 
courage and ability; he denied each and 
every one of the allegations against him, 
and seems to have impressed the jury 
favorably. Cockburn summed up the case 
for the defendant with much force and 
skill. His peroration is worth transcribing: 
“These halls, in which this inquiry is now 
taking place, have not to-day for the first 
time witnessed the miscarriage of justice in 
cases of religious quarrels; there remain, 
unhappily for our fame, upon the pages of 
history some unfortunate transactions which 
have taken place in this great hall, which is 
associated, I grieve to say, with the dark as 
well as with the more glorious epochs of 
our history. Here then have taken place 
judicial proceedings over which the historian 
would gladly draw an impenetrable veil, 
were it not that history, by holding up its 
beacon light over the errors of the past, 
should warn us against the evils of the 
future; and though the days, thank God, 
are now past when human life was sacrificed 
to religious bigotry and passion, yet there 
have been times when juries — aye, juries 





taken from the intelligent community of this 
city, and when even judges have lent them- 
selves to judicial murders, for they were 
neither more nor less, on the score of re- 
ligious zeal. These are indeed different 
times, and this is a trifling cause compared 
with those. But that same feeling which 
then deadened men’s hearts and consciences 
to the higher motives by which they should 
have been guided and directed, may... 
creep with that insensible subtlety with 
which they do creep around men’s minds 
and understanding, and may shut your eyes 
to the sight of truth and your minds to the 
light of reason . . . I ask you to give the 
case a calm and dispassionate consideration, 
and if you do so I entertain the strongest 
confidence that your verdict will be in my 
favor.” 

Sir Frederick Thesiger’s reply — long, 
elaborate and minute—was worthy of the 
occasion, but presents no passages that 
lend themselves readily to quotation. After 
a careful summing-up the jury found that 
none of the charges of immorality had been 
proved. A rule zzsi for a new trial was 
subsequently obtained. But it was eventu- 
ally discharged on the ground that, even if 
Dr. Newman succeeded in proving some of 
the charges, there were others he could not 
prove, and that thus the only defence com- 
petent under Lord Campbell’s act, viz. a com- 
plete justification of every part of the libel, 
could not be established. A modified pen- 
alty of £100 was imposed. LEx. 





LEGAL REMINISCENCES. 


we. 


L. E. CHITTENDEN. 


RE THE MORALS OF THE BAR RETRO- 
GRADING? A recent professional ex- 
perience has forced this inquiry upon me in 
a very impressive way. These are the facts 
involved: 


A poor man consulted a young lawyer 
upon a claim against a municipal corporation. 
After examination of the records and author- 
ities, the lawyer advised him that he had a 
good claim for over $2000. 
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The corporation would not pay, and the 
client had no money. He offered the lawyer 
half the recovery if he would prosecute the 
suit. Such a contract was authorized ‘and 
protected by a special section of the code; it 
was reduced to writing, signed, and notice 
of it given to the counsel for the corporation, 
with further notice to make no settlement 
without the attorney’s privity. 

When the action was at issue, the attorney 
moved to place it on the “short cause” 
calendar. The defendant's attorney asked 
for a short adjournment of the motion, for 
his personal convenience, which the attorney 
for the plaintiff granted. 

The defendant’s attorney utilized the time 
so obtained by a settlement with the plaintiff 
in person, and by the tempting offer of about 
one-third of the claim in cash, obtained from 
the plaintiff a discharge of the claim and 
action. This was done behind the back of 
the plaintiff's attorney, whose office was only 
a few blocks away, with full knowledge of 
the attorney’s contract and lien. 

Defendant’s attorney pleaded its discharge, 
and the plaintiff's moved the court for leave 
to prosecute the suit for his own benefit. 
Although vehemently opposed, leave was 
granted. The counsel for the corporation 
appealed from the order to the general term 
and then to the court of appeals, where it 
was affirmed. 

After all these exercises and the recog- 
nition of the claim by the settlement and 
payment, the same attorney tried to defend 
at the circuit on the ground that the plaintiff 
never had any claim. The jury made short 
work of his defence, and asked a further in- 
struction which implied that they would have 
rendered a verdict for the full half of the 
original demand if the court had not held 
that the recovery was limited to one-half 
the amount of the settlement, to which the 
plaintiff had agreed. 

During the trial I could not avoid asking 
myself what would have happened forty 
years ago to an attorney who had settled a 





suit with a party behind the back and with- 
out the knowledge of his attorney? Would 
such conduct have escaped the condemnation 
of the court, and the censure of, if not ex- 
pulsion from the bar? I think not. True, I 
never knew of such a case, and a precedent 
could not be established until a case existed. 
The nearest approach to it, which I recall, 
was where an attorney claimed a continuance 
over the term, on the ground that he was 
negotiating with the party for a settlement 
without the knowledge of the attorney. The 
attorney who was ignored was the late Judge 
Smalley, and Judge Collamer was the presid- 
ing justice. Between them, they cured that 
attorney of his bad habit, and I thought at 
the time, made him regret that he ever was 
born. If there was any lesson thoroughly 
taught by the example of our leaders or the 
traditions of the bar, it was that all com- 
munications to the adverse party in a liti- 
gation must be had with his attorney, and that 
any attempt to deprive that attorney of his 
compensation, or any interference with his 
relations to his client, was unprofessional 
and dishonorable. 

If I were to counsel my younger brethren 
touching the practices which I condemn, I 
think I would follow the example of a friend 
who announced as the subject of his next 
lecture to a large class of law students, 
“Demurrers to Bills in Equity.” His lecture 
was brief: “If you are ever tempted to demur 
to a bill in Equity,” he said, ‘don’t you do 
it.” And I say, “If you are ever tempted to 
deal with an adversary client behind the 
back of his attorney, don’t you do it!” 

The reported cases show that these 
violations of the canons of our profession 
are more numerous than they once were. 
One would hope that they proceed from 
ignorance rather than conscious intention. 
It would require a full measure of proof to 
convince me that any sound lawyer would 
deliberately sanction them. For as our 
country increases in years, wealth, and I fear 
in corruption, the lawyer has many reasons 
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to be proud of his calling. Lifting our eyes 
to a survey of the whole horizon of active 
life, and we see no art, trade, business or 
profession which maintains higher standards 
for the conduct of its members than the law. 
There are cynics, I know, and some of them 
in high places, who profess to entertain low 
opinions of the morals of the bar. Perhaps 
these critics are confirmed in their opinions 
because lawyers never contradict them. Yet 
these critical gentlemen will admit that the 
acts which have conferred the highest honors 
upon the late President Harrison and Pres- 
ident Cleveland have been the high character 
of their judicial nominations. Of these none 
have been more honorable or more fit to be 
made than the very latest. It meets the 
approbation of the bar decause Mr. Horn- 
blower is an able lawyer, a courteous gentle- 
man and a man of clean reputation. © 

In this connection I might also refer to 
one of the most striking object-lessons of the 
century, just now presented to the public 
view. A nomination to a high judicial office 
is tendered in payment of a political debt. 
Grave charges have been preferred against 
the candidate, which called for investigation. 
The bar condemns no man unheard. It sub- 
mitted these charges to a tribunal of a num- 
. ber of its best and most competent members 
—men of unimpeachable integrity, purity of 
character and high judicial qualifications. 
After an investigation which omitted no 
material fact or circumstance and included 
the best attempt at exculpation which the 
accused could make, that committee with 
no dissenting voice, were constrained to de- 
clare him guilty of an act which the common 
judgment of men and the law of the land 
denounce as a high crime. He left them no 
vestige of ground for excuse. With incredible 
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fatuity he proclaimed that he performed the 
act with deliberation. The report of that 
committee permanently fixes his status with 
the bar. Politicians may pay the wages of 
his crime with a judicial nomination — men 
who profess to obey the commandments 
may palter with their consciences to excuse 
him — a majority of the voters may elect 
him, but in such unworthy performances 
they can have no assistance from the reput- 
able members of the legal profession. Instead 
of it their voices and their votes will be given 
against him. Without distinction of party 
interest, or any thing in the heavens above 
or the waters under the earth, the influence 
of the bar will be exerted for the honor of 
the state and the purity of its judiciary. 

The foregoing was written two weeks in 
advance of the verdict. I let it stand as a 
proof that the bar can be counted upon to 
maintain the purity of our judiciary. The 
election has been made. By a majority of 
more than one hundred thousand votes, the 
competitor of the candidate who defied the 
opinion of the bar and the public has been 
elected. In his fall that candidate is now 
charged with the defeat of every other nomi- 
nee on his ticket. Whether this charge be 
true or not, neither he nor any other over- 
zealous partisan will repeat his error. A 
powerful object-lesson has been set before 
Hereafter all judicial candi- 
dates in the Empire State will be men en- 
titled to the confidence of the people and the 
support of the bar. The vicious notion, that 
character and moral principle no longer 
count in politics, has received its quietus. 
Finally and better than all the rest, we have 
another assurance that “a government of 
the people, for the people, by the people 
has not perished from the earth.” 


PRA 
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THE SUPREME COURT OF VERMONT. 


II. 


By Russey S. Tarr. 


HE early Vermonters strongly sup- 

ported the Declaration of Indepen- 
dence, especially the charge in it against 
King George the Third, “ For transporting 
us beyond seas to be tried for pretended 
offences.” They opposed, with arms, the 
extraordinary act of the New York Legisla- 
ture providing that the courts in Albany 
County should have jurisdiction of crimes 
committed in Charlotte County, that vast 
stretch of country bordering on both sides 
of Lake Champlain, extending north to the 
Canadian line. They were early and firmly 
impressed with the idea that they ought to 
be tried for their offences in the vicinage, 
and by impartial men, for they remonstrated 
against the election of the “Friends of 
Ministerial Tirrany and Usurpation,” as they 
‘could perceive no difference between being 
halled to Great Britain for Tryal or being 
Tryed by these tools amongst ourselves.” 
So earnest were they in this belief, that it 
found embodiment in the first constitution, 
and the provision has been continued since, 
and still is the organic law of the land, in 


that article which reads: ‘“ Courts of jus-_ 


tice shall be maintained in every county.” 
The only purpose for which a county in 
Vermont was ever organized was to serve as 
a district in which courts might be held. 
The ever present justice of the peace is a 
justice not for the State, but “‘ within and for 
the county,” and as such he has exercised 
jurisdiction in the prosecution of inferior 
crimes, misdemeanors, and petty civil causes, 
since the organization of the State govern- 
ment, but his jurisdiction has been limited 
by the confines of his county. When courts 
were established at the first session of the 
Legislature in March, 1778, it was provided 





that there should be in every county a county 
court, and by that name it has become and 
now is the only court for the trial of ques- 
tions of fact in all important cases cognizable 
at common law. The first act constituting 
them is not in existence; but it is evident 
they were established, from the titles of votes 
passed, one of which reads as follows : 
“Voted, that the report by the committee 
relative to providing attorneys for the 
county courts, regulating their fees, etc., 
be accepted.” At the June session it was 
voted that the special courts were not 
deemed county courts, etc. County courts 
were not organized, however, until 1781. 
The Superior Court, from 1778 to 1782, and 
the Supreme Court since the latter date, 
were required to meet in each county. 
The Supreme Court may be said to date 
from the year 1782. The highest court, 
prior to that date, although it is sometimes 
called the Supreme Court in the records, was 
styled, in the act establishing it, the Superior 
Court. When, in 1782, the Legislature 
deemed it essential to exactly limit and 
define the different powers of the several 
courts of justice, the highest court was 
styled the Supreme Court, and such has 
been its title since. It was provided that it 
should be held and kept annually in each 
county by one chief judge and four other 
judges. The act took effect in the autumn 
of 1782, and since that time jurisdiction of 
all matters of litigation of a general charac- 
ter, including the prosecution of crimes and 
divorce, has been vested in the county and 
Supreme courts. The judicial officers of 
the Supreme Court have always been styled 
the Chief Judge and assistant judges, 
except in the act of 1824, in which they 
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were called justices. The powers given the 
Supreme Court, in the act creating it, were, 
that the judges “shall have cognizance of 
all pleas of the State, criminal actions and 
causes, and whatsoever relates to the conser- 
vation of the peace and’ punishment of 


offenders, whether the same be brought in | 
to said court by appeal or by any original | 


process, according to law, and also of civil 
causes or actions be- 
tween party and par- 
ty, and between this 
State and any of its 
subjects,whether they 
do concern the realty 
and relate to any 
right of freehold 
and inheritance, or 
whether the same do 
concern the person- 
alty and relate to 
matters of debt, con- 
tract, damage or per- 
sonal injury, and also 
all mixed actions 
which concern both 
realty and personalty 
brought before them 
by appeal, review, 
writ of error, or in 
any legal way what- 
soever.” The county 
courts were given ju- 
risdiction of all crim- 
inal matters of every name and nature, ex- 
cept of such offences as were cognizable 
only in the Supreme Court. The jurisdic- 
tion, therefore, of the county court was sub- 
stantially the same as that of the Supreme 
Court. The latter was given appellate juris- 
diction of matters in the county courts. 

It is evident that the greater part of the 
litigation for many years was in the Supreme 
Court. Writs of error could be brought 
in that court only. As the law stood at 
first, in causes brought in the county court, 
four jury trials might be had, two in that 
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court, and, on appeal, two in the Supreme 
Court, a review being permitted in both 
courts. The judges of the Superior Court 
had been elected annually in October, and 
the act creating the Supreme Court pro- 
vided that the judges should be elected by 
the Legislature at the same time, by ballot. 
At the first election in October, 1782, Moses 
Robinson was elected Chief Judge, and Paul 
Spooner, John Fas- 
set, Jr., and Jonas 
Fay were elected as- 
sistants ; they were 
then serving as judg- 
es in the Superior 
Court. John Throop, 
who was then serving 
as one of the Supe- 
rior Court judges, 
was omitted, and Pe- 
ter Olcott elected 
fourth assistant. Our 
judicial system was 
derived, substantial- 
ly, from Connecticut, 
and in that colony 
the judges were not 
permitted to give 
their opinion to the 
jury, in the first in- 
stance, even in mat- 
ters of law; and 
when the jury had 
returned a_ verdict, 
each judge advised them in favor of or 
against the verdict, as was agreeable to his 
individual opinion, and the views of a ma- 
jority of the judges prevailed. I infer that 
this was the custom in the early days of 
Vermont; the jury decided all questions, 
with the advice of the judges upon ques- 
tions of law; the duty of the Court seems 
to have been to preserve order in the court- 
room and see that the parties had fair 
play, or, as it was sometimes termed, that 
they “were on an evener.” This may have 
been the reason why so many of the early 
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judges were selected from military life. 
Questions of law and fact came to be sepa- 
rated, and in 1797 an act required that each 
judge of the Supreme Court should make 
his opinion in writing and the clerk should 
record it. 


THE JUDGES. 


MOSES ROBINSON.—One of the first immi- 
grants to Bennington was Samuel Robinson, 
who came from Hardwick, Mass., in 1761, 
and with him came his two sons, Moses and 
Jonathan, who both became Chief Judges of 
the Supreme Court; the former also became 
governor and represented the State in the 
Senate. At the time of the organization of 
the Superior Court, in 1778, Moses, then in 
his thirty-eighth year, was selected as its 
Chief Judge; he acted as such until the 
organization of the Supreme Court, when he 
was elected Chief Judge of that court. He 
was elected town clerk of Bennington at 
the first meeting in 1762, and continued as 
such for twenty years; he commanded a 
regiment of militia, was with it at Mt. Inde- 
pendence, opposite Ticonderoga, on its evac- 
uation by Gen. St. Clair; was early a mem- 
ber of the Council of Safety; and served as 
Chief Judge of the Supreme Court until Octo- 
ber, 1784. The docket of the court shows 
that he was absent from midwinter, 1783-4, 
until the following October, for what reason 
I am unable to learn. He was not elected 
in October, 1784, and Paul Spooner, who 
presided during his absence the preceding 
year, was elected Chief, and Nathaniel 
Niles added to the bench. Why Judge 
Robinson retired, for it was no doubt volun- 
tary, it is difficult at this day to determine. 
He was re-elected in October, 1785, and 
continued in service as chief of the court 
until 1789, when he was elected governor, 
by the Legislature, there having been no 
choice at the polls. In 1790 Dartmouth 
College conferred upon him the honorary 
degree of A.M. 

He served as one of the agents of Ver- 





mont in the adjustment of the controversy 
with New York, and in 1791 was elected 
one of the first senators in Congress. He 
was a warm political friend of Jefferson and 
Madison, and united with them in their 
favorable views of the French revolution; 
was opposed to Jay’s treaty with England, 
voting against its ratification, and was in- 
strumental in procuring its condemnation by 
a Bennington town and county meeting, in 
connection with similar demonstrations in 
other parts of the country, to induce Con- 
gress to withhold the necessary appropria- 
tions for carrying the treaty into effect. 
He was visited by Mr. Jefferson and Mr. 
Madison in June, 1791, they spending the 
Sabbath with him at his home in Benning- 
ton; he induced them to attend church, 
being a religious man and_ scrupulously 
exact in the performance of his sacred 
duties ; and proud of the singing of the choir, 
after the services were over he insisted upon 
having their opinion upon its merits and 
especially how it compared with church 
music in larger places; both were obliged 
to confess that they were not competent 
judges of the matter, neither of tnem having 
attended church before in several years. 
Finding himself in the minority in respect 
to his political views, he resigned the sena- 
torship in October, 1796; he represented 
Bennington in the General Assembly in 
1802, and was not afterwards in public life. 


PAUL SPOONER came to Vermont in 1768, 
when twenty-two years of age, and purchased 
a farm in Hartland; he was a physician, 
having obtained his education before he 
came, and it is written of him, “He is be- 
lieved to have been well educated and to 
have had a good professional reputation.” 
He first appeared in Vermont history as a 
delegate from Hertford (now Hartland) in 
a convention at Westminster, in October, 
1774, called to condemn the obnoxious 
measures of Great Britain; was one of the 
committee upon resolutions passed by the 
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convention. He was a delegate to and 
secretary of a convention of Whigs at West- 
minster in 1775, and in that year was chosen 
one of three delegates to represent Cumber- 
land County in the New York Provincial 


Congress, and was re-elected the following | 
He was chosen sheriff of Cumberland | 


year. 
County, under the New York government, 
but declined, as a week before he had been 
appointed one of the 
Vermont Council of 
Safety, to which posi- 
tion he was re-elected 
five times. In 1782, 
he was elected Lieu- 
tenant Governor, and 
held that position un- 
til 1787; in 1780 and 
1782 he was appoint- 
ed agent from Ver- 
mont to Congress. 

He had served as 
one of the Superior 
Court judges, and 
upon the organiza- 
tion of the Supreme 
Court, was elected 
first assistant, and 
served until 1789; in 
1784 he was elected 
Chief Judge, and 
served one year; the 
following year, the 
former Chief Judge, 
Robinson, was elected, and Spooner resumed 
his place as first assistant; in 1781 and 1782 
he was judge of the Probate Court, in the 
district of Windsor. 

The following is a good example of the 
respect shown him: The Rev. Elisha Hut- 
chinson was preaching in Hartland, and in 
the midst of his discourse, Mr. Spooner en- 
tered ; the Rev. Elisha informed his audience 
that he had “got about half through his 
sermon, but as Governor Spooner had come 
to hear it, he would begin it again.” Then, 
turning to:a woman who sat near him, he 
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| said, ‘‘My good woman, get out of that 


chair and let Governor Spooner have a seat, 
if you please.” 

In the notices of Judge Spooner, it is 
stated that he removed to Hardwick, Vt., 
and held various offices in and after the year 
1795, but this is an error,—it was his son 
Paul who went to Hardwick. Judge Spooner 
died the 4th day of September, 1789, while 

serving as one of the 
judges, the first one 
who died in office. 
He was forty-three 
years of age at the 
time of his death. 


JOHN FASSET, JR., 
came to Bennington 
with his father, Dea- 
con, Judge and Cap- 
tain Fasset, in 1761. 
He was a member of 
the militia company 
of which his father 
was captain, organ- 
ized in Bennington 
in 1764; was lieuten- 
ant in Col. Warner’s 
regiment in 1775. 
He kept an accurate 
daily journal from 
the time he.left Ben- 
nington until the reg- 
iment was disbanded 
there, in December of that year. 

At that time there was no Catholic church 
in New England, and the record in his jour- 
nal for Sunday, 15th October, when in camp 
at La Prairie, opposite Montreal, was: ‘‘ Went 
to mass in the forenoon; I saw the strangest 
thing that ever I saw in my life — their 
ceremonies are beyond what I can express 
—they had six candles burning all y* time.” 
A week later his record is: ‘‘ Went to mass 
with Col. Warner, Col. Brush, Major Safford, 
Adjutant Wallbridge and sundry others.” 
He was captain, with Matthew Lyon as 
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lieutenant, in Col. Warner’s continental regi- 
ment, and in the summer of 1776 was sta- 
tioned in command of a few men at a block 
fort in Jericho, on the Winooski. The fort 
was abandoned upon the approach of the 
British army from Canada. It was alleged 
by the officers that the men deserted, but 
charges were made that the desertion of the 
men was by collusion with the officers, and 
Fasset and Lyon were arrested at New 
Haven on their way south, for deserting the 





post, and taken to Ticonderoga, where they | 
| Governor’s Council from 1779 to 1794, in- 


were tried by a court-martial. They were 


found guilty, deprived of their commissions | 
and rendered ineligible to reappointment in | 


the Continental service. 


the sentence General Gates annulled, saying | 


that if anybody was d—d fool enough to 
appoint such cowards, they might. 
sentence was subsequently reversed by Gen- 
eral St. Clair. Lyon subsequently rendered 
efficient service in the Continental army. 
was with reference to this affair that he was 
taunted by Griswold of Connecticut, when 
they had an encounter in the House of Rep- 
resentatives at Washington. 

Fasset never re-entered military, but be- 
came prominent in civil life; in 1777 he 
was one of the Committee of Safety in the 
town of Bennington; with Matthew Lyon 
and Thomas Chittenden, then president of 
the Council of Safety, he moved to Arling- 
ton, until that time a hotbed of Tories, and 
took possession of the confiscated property 
in that town. In January, 1778, he was ap- 
pointed Commissioner of Confiscation and 
served during the war. ‘In 1781 he was 
one of the committee to issue bills of credit, 
then authorized by Vermont. He repre- 
sented Arlington in the House, at the Octo- 
ber. session, in 1778, 1779 and 1782; in 
1784 he removed to Cambridge, of which 
town he was one of the proprietors, and rep- 
resented it in 1787, 1788, 1790, 1791 and 
1797. His wife was Hannah, the daughter 
of Deacon Joseph Safford, the first treas- 
urer of the town of Bennington. In 1780 


It | 
| the only judge of the Superior Court elected 


The latter part of | 





and 1781 he was a member of the Board 


of War; in January, 1782, one of the com- 
mittee of the council “to make a draft of 
the political affairs of this State”; he was 
one of the eight persons who had knowledge 
of the correspondence with General Haldi- 
mand, relative to Vermont’s becoming a 
British province. He was the first town 
clerk of Cambridge, its representative in the 
convention of 1791, which voted to join the 
Union, and in the Constitutional Convention 
in 1793; he was elected a member of the 


clusive, but did not always take his seat. 
During several of those years he held a seat 
in the House of Representatives, serving 
some of the time in the House and some of 


| the time in the Council. 
The | 


He was included in the first list of justices 
of the peace; was judge of both special 
courts in 1778, and judge of the Superior 
Court in 1778 to 1782, inclusive. He was 


in the first instance at each of the four elec- 
tions, and served during the existence of 
that court. When the Supreme Court was 
established, in 1782, he was elected one of 
the assistant judges, and continued in that 
court, by annual elections, until October, 
1786; in October 1787, the county of Chit- 
tenden was formed and Fasset was elected 
Chief Judge of the county court, and pre- 
sided as such until October, 1794. His was 
a singular instance of holding the position of 
councilor, a member of the House, and 
judge of the highest court in the State, at 
the same time, and for many years. 

I find no instance of his having accepted 
any official position after 1794, except to 
represent Cambridge in the House in 1797. 
At the time he retired as Chief Judge of the 
Chittenden county court, in 1794, he had 
been in the judicial service of the State from 
the first, except one year; until r786, in 
the highest court in the State, and after 
1787, as Chief Judge of the Chittenden 
county court. He was then fifty-one years 
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of age, the last twenty of which he had 
passed in active, unintermittent toil to es- 
tablish the infant commonwealth, which he 
served so faithfully and so well. 

His official life, in its usefulness, its char- 

acter and in its varied forms, was not ex- 
celled, if indeed it was equalled, by that of 
any of his co-patriots. The latter part of 
his life he lived quietly in Cambridge, and 
died in 1803. One 
of his sons, Elias, was 
at the Bar, but en- 
tered the regular 
army. His son, Dr. 
John _ Fasset, was 
surgeon of the Ver- 
mont regiment which 
marched to Platts- 
burgh in 1814, in 
spite of the procla- 
mation of Governor 
Chittenden. 


JONAS FAy.— One 
of the early settlers 
at Bennington was 
Stephen Fay, who 
came with his family 
from Hardwick, 
Mass., and kept the 
Catamount Tavern, 
the early council 
chamber of Vermont. 
His eldest son, Jonas, 
was a physician and occupied a prominent 
position among the settlers on the New 
Hampshire grants, and in the organization 
of the State government. At the age of nine- 
teen he served in the French war at Fort Ed- 
ward and Lake George as clerk of a company 
of Massachusetts troops. In 1772, he and his 
father were appointed agents to inform Tryon, 
Governor of New York, of the grounds of the 
complaints of the settlers against the govern- 
ment of that province, and was clerk of the 
convention of settlers in March, 1774, that 
resolved to defend by force Allen, Warner, 
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and others who were threatened with out- 
lawry and death by the provincial Assembly, 
and as clerk certified its proceedings for 
publication. 

He was surgeon in the expedition under 
Allen, at the capture of Ticonderoga, and 
held the like position in Col. Warner’s regi- 
ment of that year; was clerk of the Dorset 
convention in 1776, and member of the con- 
vention which de- 
clared Vermont in- 
dependent, and chair- 
man of the committee 
to draw up the decla- 
ration and petition 
to Congress, of which 
he was author. He 
was a member of the 
Governor’s Council 
from its organization 
until 1785, judge of 
the Superior Court 
the last year of its ex- 
istence, and of the 
Supreme Court dur- 
ing its first year. He 
served as Judge of 
Probate for five years. 
He attended the Con- 
tinental Congress at 
Philadelphia, under 
appointment by Ver- 
mont from 1777 until 
1782. 

He was a man of extensive and general 
information, bold and stubborn in_ his 
opinions, which he maintained with vigor 
and ability. He was an experienced drafts- 
man of public papers, and one of the best 
writers of the day. Conjointly with Ethan 
Allen, he published a pamphlet at Hartford, 
Conn., upon the New Hampshire and New 
York controversy, as to their respective 
claims to the Vermont territory. He was on 
terms of intimacy with, and enjoyed the 
confidence of, Governor Chittenden and the 
other founders of the State. 
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He had great admiration for the Allen 
brothers, and named his twin sons Ethan 
Allen and Heman Allen. The latter gradu- 
ated at West Point, and entered the regular 
army. 

Judge Fay resided for a few years in 
Charlotte, afterwards in Pawlet, but returned 
to Bennington and remained there until his 
death. 


PETER OLCOTT came from Bolton, Conn., 
in 1773 and became active in both civil and 
military life. He was a member of the 
Vermont Court of Confiscation, for eastern 
Vermont, and of the court for the banish- 
ment of Tories; was a delegate from Nor- 
wich in the convention of 1777. He com- 
manded a regiment of militia summoned for 
the relief of Bennington, and was employed 
in other military services in that region; 


was a member of the Governor’s Council 


many years, and Lieutenant Governor from | 


1790 to 1793. He was elected judge of the 


Supreme Court upon its organization and | 


served until 1785. 
His descendants became prominent and 


influential citizens of New Hampshire, and | 


some of them emigrated to Louisiana. 

Helen, daughter of his son, Mills Olcott, 
was the wife of Rufus Choate. 

At the end of the first year Judge Fay 
retired; location undoubtedly had its effect 
in causing this change; as the court was 
then constituted, two of the judges, Robin- 


the near town of Arlington, and the other 
two judges were near neighbors in Hartland 
and Norwich, on the east side of the State. 
Rutland County was becoming populous 
and an important part of the new common- 
wealth, and a successor to Judge Fay was 
taken from that county, in the person of 


THOMAS PORTER of Tinmouth. His first 
ancestor in this country was of the same 
name, Thomas Porter, who emigrated from 
England in 1640 and was an original pro- 





prietor of Farmington, Conn. The stability of 
the family is shown by the fact that a lineal de- 
scendant, Thomas L., is now clerk of the same 
town. Judge Porter was born in that town, 
but removed to Cornwall, Conn.; in both 
of these towns he held many local offices, 
civil and military. He served in the British 
army at Lake George as early as 1755. He 
came to Vermont in his 45th year and settled 
in Tinmouth; was a farmer and soon be- 
came influential in public affairs, and was in 
the Revolutionary army for three years after 
his settlement in Tinmouth. He represented 
the town in the General Assembly, was 


| elected Speaker of the House in his first 


term, and re-elected in 1781 and 1782; in 
the latter year he was elected member of 
the Council and served until 1795. His 
legislative career in his native and adopted 
States covered a period of thirty-five years. 
He died at Granville, New York, in May, 
1833, and had he lived until the following 


February, would have been a centenarian. 


His son Ebenezer was highly distinguished 
as a professor and president of Andover 
Theological Seminary. 

When Chief Judge Robinson retired in 


| October, 1784, there was selected in his 


| place 


NATHANIEL NILEs, of Rhode Island birth. 
He began a collegiate course at Harvard, 
but completed it at Princeton, then New 


| Jersey College; he taught in New York 
son and Fay, lived in Bennington, Fasset in | 





City, was a student in law, medicine, and 
theology, but followed the latter profession. 
He preached for a time at Norwich and Tor- 
rington, Conn., and in 1779 settled in West 
Fairlee, Vt. He invented the process of 
making bar iron by water power, and for a 
time manufactured wool cards, such as our 
grandmothers used in making rolls for the 
old-fashioned wool spinning-wheels. 

He was a poet, writing pieces set to music 
and sung in New England churches, one of 
which became noted as a war song of the 
soldiers. Many of his religious discourses 
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were published ; his services as a clergyman | 
were scarcely ever interrupted; for twelve | 


years he preached in private dwellings. He 
was constantly in the service of the public; 


was town representative, member of the 


Council and of constitutional conventions, 
and one of Vermont’s first representatives 
in Congress. He served as judge until 1788, 
and was succeeded by one of Vermont's 
most noted men, 
Stephen Row Brad- 
ley. When, in Jan- 
uary, 1791, Noah 
Smith resigned as one 
of the judges, Mr. 
Niles was elected in 
his place, but de- 
clined; after his dec- 
lination Elijah Paine 
was chosen. The 
ability of this man as 
a judge can readily be 
seen by the fact that 
he was chosen to suc- 
ceed Noah Smith, 
and that Stephen Row 
Bradley and Elijah 
Paine were, at differ- 
ent times, chosen to 
succeed him, they be- 
ing three of the ablest 
men ever Ver- 
mont. 


in 


The first judge with a legal education was 


NATHANIEL CHIPMAN. John Chipman the 
first of the name in America, came in 1630; 
his wife, Mary, was the daughter of John 
Howland, one of the pilgrims of 1620. Na- 
thaniel was the great grandson of John and 
the son of Samuel, a blacksmith and farmer. 
He remained at home until his twenty-first 
year, when he began his college preparatory 
studies with the minister of the parish; after 
nine months’ study, he entered Yale College 
in 1773; in the spring of 1777, he left col- 
lege and entered the army with a lieutenant’s 
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commission; his degree was conferred upon 
him in his absence. He became in col- 
lege complete master of Latin, Greek, 
and Hebrew. He was with the army at 
Valley Forge, and at the battle of Monmouth 
in June, 1778; immediately after the battle 
he was found reading Pindar. At Camp 
Fredericksburg, in the following October, he 
resigned his commission; his wages, being 
his only means, were 
not sufficient to sup- 
port him in service. 
He spent the follow- 
ing winter in Salis- 
bury, Conn., pursuing 
his legal studies. In 
the following March, 
he wrote to a friend, 
“ T have been dubbed 
an attorney, and pro- 
pose in a few days to 
take up my abode in 
the Stateof Vermont,” 
and adds, “ One thing, 
however, we must 
both forget our diffi- 
dence, it has no place 
at the Bar. Ha! ha! 
ha! I cannot but 
laugh to think what 
a flash we shall make 
when we come to 
be members of Con- 
gress; then again, I 
am vexed when I think how many steps 
there are which we must mount to that 
pinnacle of happiness. Let’s see, attorney, 
then a selectman, a huffing justice, a deputy, 
an assistant and member of Congress.” 
Until the latter part of his life, five to six 
hours’ sleep was all that he required; he 
read all the novels that came in his way and 
read them with uncommon rapidity, and pur- 
sued his classical reading until his death. 
Leaving Connecticut, he reached his 
father’s house in Tinmouth, Vt., on the 1oth 
of April and began practice. He intended 
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to settle in Bennington, where, he writes in | 
| to the boys in the neighborhood, as when 


the preceding January, “I shall indeed be 
vara avis in terris, for there is not an attor- 
ney in the State. 
a figure I shall make, when I become the 
oracle of law to the State of Vermont.” 


Think, Fitch, think what | 


There were lawyers in Vermont at that time, | 


but none save adherents of New York, who 
regarded the State courts as usurpations. 

In May, 1779, Stephen Row Bradley and 
Noah Smith were admitted as attorneys, and 


of Judge Chipman, his library was a wonder 


produced for appraisal, it measured exactly 
one cord,—eight feet long, four feet wide 
and four feet high. 

Judge Chipman was constantly engaged 
in business enterprises, — farming, manufac- 
ture of iron, etc., but his absence from home, 
in his professional and judicial duties, pro- 


| duced the usual results, and his ventures 


in the succeeding month, “at the Superior | 
Court holden in Rutland, in the county of | 


Rutland, on the second Thursday of June, 


A.D., 1779, Nathaniel Chipman was ap- | 
| Detroit and a late member of Congress. 


pointed attorney at law, sworn and licensed 
to plead at the Bar in the State Court.” In 
a decade after the above 
Chief Judge of the State, and, in fact, the 
oracle of law therein. He was appointed 
the first State’s attorney for Rutland County 


letter, he was | 


| Knowlton. 


and retained the office for several years; he | 
Bench being reduced from five members to 


removed to Rutland, which had been se- 
lected as the permanent shire town. He 
often represented his town in the General 
Assembly and constitutional conventions ; 
was one of the commissioners to adjust the 
difficulties between Vermont and New York; 


were generally unsuccessful. His son, 
Henry, was United States district judge in 
the territory of Michigan, and his grandson, 
the late John Logan Chipman, was for a 
long time judge of the Superior Court in 


In 1786, Judges Fasset and Porter were 
dropped from the list of judges, and in their 
places were elected Mr. Chipman and Luke 
Mr. Chipman’s first year of ser- 
vice was with four laymen; at the end of 
it the two new members were dropped, the 


three. 
elected Governor ; 


In 1789, Chief Judge Robinson was 
Paul Spooner died just 


| prior to the election, leaving Judge Niles, 


who declined a re-election; Judge Chipman 


was chosen Chief, Noah Smith and Samuel 


a member of the convention which ratified | 
the United States Constitution, and one of | 
the committee to revise the Statute laws in | 
1797, which is the best compilation of our | 


early legislation. He was a member of the 
Council of Censors in 1813; in 1815 
was chosen Professor of Law in Middlebury 
College; at the incorporation of this insti- 
tution he was placed at the head of its 
board of trustees, and so continued till his 
death. The degree of Doctor of Laws was 
conferred upon him by Dartmouth College. 
During the last ten years of his life he lived 
somewhat secluded at Tinmouth, with few 
companions except his books, which he 
studied daily until a short time prior to his 
death. He outlived nearly one-half of his 
successors in the legal profession. A physi- 
cian in Colorado writes that, after the death 


he 





Knight assistants. He served as Chief two 
years, and upon the organization of the 
United States’ courts in Vermont, was ap- 
pointed by President Washington district 
judge. At the end of his second year in 
the latter office, he resigned, as there was 
but little business in the court and the com- 
pensation small. He resumed practice and 
continued in it until 1796, when Chief Judge 
Isaac Tichenor was elected United States 
senator, and Mr. Chipman was again chosen 
Chief, Judges Woodbridge and Hall remain- 
ing as assistants. He served one year, when 
in October, 1797, he was elected United 
States senator, at the end of which term he 
again resumed practice, removing to Tin- 
mouth. He represented Tinmouth in 1806, 
1807, 1808, 1809 and 1811; and in 1813, 
when the Legislature was Federal by one or 
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two votes, was again elected Chief Judge by 
a majority of seventeen, and served two 
years. He was a Federal of the school of 
Washington, Hamilton, etc. He was elected 
judge at four different times, and served but 
six years only, his last election being 
twenty-eight years subsequent to his first 
election. 

His record is known to the whole State; 
of his character and 
attainments as a law- 
yer and a jurist, it 
is umnecessary to 
speak. His reputa- 
tion as a lawyer, his 
elevation at so many 
different times to the 
highest judicial sta- 
tion, the character of 
his legal works, all 
unite in representing 
him as the head of 
his profession and well 
justify the encomium 
recently bestowed up- 
on him by Chief Judge 
Williams, in “15 Vt. 
353, as ‘This dis- 
tinguished and able 
judge, lawyer, and 
statesman, who has 
done so much to give 
stability of form and 
substance to our laws 
and civil and political institutions, and who, in 
that way, gave a higher character to our State 
than any other man whatever, and who, in 
connection with another eminent lawyer, 
reported the system of laws in 1797 which 
was adopted and which is probably equal, if 
not superior, to any body of statute laws 
which has ever been passed in this coun- 
try.” 

On the twenty-fourth day of February, 
1787, Moses Robinson, Chief Judge of the 
court, ordered a special session to be held, re- 
citing that it was represented to him that there 
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were two “criminals” confined in the jail in 
Bennington, that had made sundry attempts 
to break the said prison; that it was uncer- 
tain whether they could be kept until the 
stated session in August; that it was for the 
good of society that prisoners charged with 
any offence should have speedy trial, and 
with the advice of the two other judges 
present, Chipman and Knowlton, he ap- 
pointed Tuesday, the 
twenty-sixth inst. 
(twenty-seventh), as 
the day of opening 
said court for the pur- 
pose of trying said 
prisoners. The trial 
was held on the 
twenty-seventh day, 
and in the first case, 
The Freemen of the 
State v. Samuel Sher- 
man, the respondent 
pleaded not guilty, 
but was convicted; 
among the petit 
jurors returned were 
Nathaniel Fillmore, 
grandfather of the 
President of that 
name, Timothy Fol- 
let, father of Timothy 
who was elected judge 
of the Supreme Court 
in 1845, but declined, 
and David Fay, who served as judge of the 
same court in 1809 to 1813. 

The judgment of the Court is recorded as 
follows: ‘‘That he, the prisoner, be taken 
from this place to a place of confinement, 
that he be taken between the hours of two 
and three, this first day of March, to the 
sign board, or some other convenient place, 
and have his right ear cut off and to be 
branded with the capital letter ‘C’ on a hot 
iron, and to be committed to the work house, 
there to be confined till the day of his 
death.” Such was the penalty for counter- 
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feiting in those days, and such the rapid 
transit in administering criminal law. The 
criminal — as the Chief Judge termed him 
before the trial — petitioned the Legislature 
then in session to release him from punish- 
ment, and on March 2 he was relieved from 
being ‘“‘croped”; the other part of the 
sentence was ordered executed the same 
day. One week was sufficient for the whole 
transaction. The respondent, who was, I 
think, a post rider between Bennington and 
Albany, had no cause to complain of the 
law’s delay. 

The other case v. Benj. Glazier, the plea 
and verdict was “ Not guilty,” but the judg- 
ment was, ‘‘ That he pay cost of prosecution 
and stand committed till judgment be com- 
plied with.” This was under the early 
statute which compelled the respondent, 
although innocent, to pay the costs of prose- 
cution, if there was reasonable ground for 
instituting the proceedings. On March 1, 
the Court adjourned without day. 


LUKE KNOWLTON early acquired an 
interest in the town of Newfane, and became 
an inhabitant therein in 1772. He came 
from Shrewsbury, Mass.; in 1774, he was 
chosen clerk of the town, and held the posi- 
tion for sixteen years. In the controversy 
between New York and Vermont, he was 
one of the New York adherents, holding his 
title to lands in the town under the New 
York charter. In March, 1775, he was one 
of the court faction in the affray at the court 
house in Westminster. He _ represented 
Newfane in most of the conventions in Cum- 
berland County, and was a member of the 
Cumberland County Committee of Safety 
from June, 1776, to June, 1777. He was ap- 
pointed a justice of the peace under the 
New York government, April 14, 1782. 

He represented Cumberland County as 
agent in the interest of New York, in Sep- 
tember, 1780, and was recommended by 
Governor Clinton. In the early part of the 
war, until probably later than 1780, he 





undoubtedly acted in the interests of New 
York. He was sent to Congress in 1780 as 
agent for the party opposed to the independ- 
ence of Vermont, but soon after that time 
his interest in New York ceased, and it is 
claimed that he became an adherent of 
Great Britain. 

But little is known of his conduct in this 
respect; I am inclined to think that at that 
time he became interested in the independ- 
ence of Vermont, but engaged in negotia- 
tions with Haldimand and the British agents 
in reference to Vermont's becoming a British 
province, but it was no doubt for the purpose 
of preserving the independence of the State 
and protecting its people from the ravages 
of war, and that he did this in concert with 
Chittenden, Allen and other leading Ver- 
monters. He was acting apparently in con- 
nection with Samuel Wells, the stern old 
loyalist, but his subsequent conduct proved 
his hearty adherence to the American cause, 
and his true devotion to the best interests of 
Vermont. 

After his abandonment of the New York 
cause, and his negotiations with the British, 
Congress ordered his arrest in consequence 
of a “‘dangerous correspondence and inter- 
course with the enemy.” This order of 
Congress was made Nov. 27, 1782, and, 
taking the advice of Ethan Allen and others, 
he fled from the State and remained absent 
a year. Knowlton returned home and was 
residing there, when a party of New Yorkers, 
headed by Francis Prouty, armed with 
“clubs, swords, pistols and bayonets,” as- 
sailed his house at two o’clock, A.M., in No- 
vember, 1783, took him prisoner, conveyed 
him to Massachusetts and there left him. 
The assaulting party were indicted, and 
Prouty was tried in February, 1784, the 
five judges of the Supreme Court being 
present; he was indicted for burglary; the 
docket entry of the verdict reads thus: 
“In this case the jury find that the prisoner 
did break and enter the house of Luke 
Knowlton, Esq., in the night season, and did 
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take and carry away the said Luke Knowl- 
ton, and, if the breaking a house and taking 
and carrying away a person, as aforesaid, 
amounts to burglary, we say he is guilty, 
if not, we say he is not guilty.” The judg- 
ment of a Court composed of a doctor and 
a few farmers was “Not guilty.” Could 
Coke or Kent have done better? 

He soon became prominent in the affairs 
of the State, but it 
was some time before 
the people became 
satisfied of his hearty 
devotion to Vermont. 
When appointed one 
of the county judges, 
the people petitioned 
the government to 
retain his commission, 
but it was issued, and 
the State afterwards 
had no more 
loyal to her interests 
than Mr. Knowlton. 
He represented New- 
fane in 1784, 1785, 
1786, 1788, 1789 and 
1792, was a member 
of the Governor’s 
Council from 1789 to 
1800, inclusive, and a 
member of the Cons- 
titutional Convention 
of 1793. In1786 he 
was elected judge of the Supreme Court and 
served one year, but was omitted in the 
list at the end of that time, when the 
number of judges was reduced from five to 
three, but at the same time he was elected 
Chief Judge of the county court, and served 
until 1794; he was afterwards elected 
county judge, and served one year, begin- 
ning in October, 1802. 

Mr. Graham, in speaking of Newfane, says: 
“This town owes its consequence in a 
great measure to Mr. Luke Knowlton, the 
leading character and a man of great ambi- 
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tion and enterprise, of few words, but 
possessed of the keenest perception and an 
intuitive knowledge of human nature, of 
which he is a perfect judge.” He was 
called by the populace, “ Saint Luke”; but 
little is known of the life of Mr. Knowlton, 
except what has been above stated. The 
materials for an accurate biography of him 
have to a great extent been lost. The 
village in which he re- 
sided, Newfane Hill, 
long the county seat 
of Windham County, 
containing the court 
house, jail, academy, 
tavern, stores and 
other buildings, has 
gone to decay, and 
from the spot which 
marks its site no 
buildings are to be 
seen, except upon the 
surrounding hills, far 
distant. The ceme- 
tery alone is left, and 
in it stands the tomb- 
stone which records 
the death of ‘Luke 
Knowlton, a Judge of 
the Supreme Court, 
on the twelfth day 
of December, 1810.” 
The ‘ Washingtonian’ 
of the thirty-first day 
of that month records his death as follows: 
“Died, at Newfane, Luke Knowlton, Esq., 
aged 72, one of the first settlers, and 
most useful citizen of Vermont.” 


STEPHEN ROW BRADLEY. One of Crom- 
well’s men, Stephen Bradley, came to New 
Haven, Conn., about the year 1650; his 
son, Moses, married Mary Row, and their 
son, Stephen Row Bradley, graduated at 
Yale in 1775 and commanded the Cheshire 
volunteers in the Continental service in 
January, 1776. He was adjutant and soon 
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after aide to General Wooster, and was 
present when that general was slain at 
Danbury, in April, 1777. In 1778 he 
served as commissary and held a major’s 
commission in the regiment; he studied 
law under Tapping Reeve, at Litchfield, 
Conn., came to Vermont and was admitted 
to the Bar, May 26, 1779, at Westminster, 
and was appointed clerk of the court. In 
June, 1780, he was State’s attorney for 
Cumberland County; he was one of the 
agents that presented the cause of Vermont 
to Congress and attended that body in behalf 
of Vermont, and was active in its service. 
He represented Westminster in the General 
Assembly for many years; was clerk of the 
House, and its Speaker for ten years; was 
register of the Probate Court and judge of 
the county court. In 1788 he was elected 
judge of the Supreme Court and served one 
year; he was one of the commissioners who 
settled the controversy with New York, and 
a delegate in the Convention in 1791, which 
adopted the United States’ Constitution. 
He was elected United States senator at 
the first election and drew the short term of 
four years, serving till 1795, when Elijah 
Paine succeeded him, but at the end of Mr. 
Paine’s term, in 1801, Mr. Bradley was 
again elected and continued senator until 
1813. He was elected five time president 
pro tem. of the United States Senate. 

In January, 1808, he summoned the con- 
vention of congressmen which met and 
nominated Mr. Madison for the Presidency ; 
at that time, he was the leading Republican 
senator from New England, but was earn- 
estly opposed to the war with Great Britain, 
and counselled Mr. Madison against it. It 
was his dissatisfaction with the national 
policy of the party that caused him, in 
March, 1813, at the close of his congressional 
labors, to withdraw from public life. 

He has been described by some as an 
erratic man, but by those who knew him 
best as ‘a lawyer of distinguished abilities, 
and a good orator.” ‘Few men,” says 





Graham, in his sketch of Vermont, “ have 
more companionable talents, a greater share 
of social cheerfulness, a more inexhaustible 
fund of wit, or a larger proportion of un- 
affected urbanity.” A writer of the day 
says, he was distinguished for political sa- 
gacity, a large acquaintance with mankind, 
and an extensive range of historical infor- 
mation. 

He was placed upon committees in the 
Senate to whom was referred the most 
important and delicate questions. He was 
the author of that part of the existing Con- 
stitution which requires that the Vice-Presi- 
dent, like the President, shall be chosen by 
a majority of the electoral votes. He was 
the tutor, in the law, of Jeremiah Mason, 
the greatest lawyer that ever lived in New 
England, who, after his studies with Mr. 
Bradley, was admitted to the Bar in Wind- 
ham County in June, 1791, and remained 
with him for some months. After Mr. 
Bradley’s retirement from politics, he resided 
in Westminster until 1818, when he re- 
moved to the opposite side of the river, in 
Walpole, N. H. Mr. Goodrich, famous 
as ‘Peter Parley,” was a son-in-law of Mr. 
Bradley. He was highly regarded by 
Mr. Jefferson and received many marks 
of personal esteem from that distinguished 
statesman. 

It was his desire to continue the Repub- 
lican succession in the Presidency, which 
caused his activity in bringing about the 
nomination of Mr. Madison. The circular 
which he issued, calling the convention of 
the Republican members of Congress, was 
so mandatory in style that it was denounced 
as a usurpation of power, and was particu- 
larly offensive to the New York members, 
only one of whom attended. There were 
ninety-four members present, and the result 
of the nomination of Mr. Madison clearly 
shows the political foresight and sagacity 
of Mr. Bradley. He served but one year 
as judge; his colleagues were both laymen; 
no case before the court has been reported. 
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He evidently did not desire to continue in | 
judicial life, as he undoubtedly could have | 


done, for it was at the close of his term 


that the Bench were chosen wholly from | 


the profession, and he was soon after elected 
United States senator. 


NOAH SMITH was born in Suffield, Conn. 
He graduated at Yale College in the summer 
of 1778, with a class 
many of whom be- 
came distinguished 
men, among them 
Noah Webster, the 
lexicographer, and 
others mentioned in 
the memoir of Mr. 

Webster, in his un- 
abridged dictionary. 

After graduation 
he came to Vermont 
and delivered an ad- 
dress at the first cele- 
bration of the battle 
of Bennington. He 
was admitted to the 
Bar, May 26, 1779, 
at Westminster, with 
Stephen R. Bradley, 
these being the first 
admissions to the 
Bar of Vermont. 

Mr. Smith was ap- H. 
pointed State’s attor- 

ney pro tem. for the county of Cumber- 
land. In June of the same year, he was 
appointed to the same office in Bennington 
County, and held the office for several years ; 
was clerk of the County Court in 1781-4; 
in 1788 was elected representative from the 
town of Johnson, the only instance, with 
possibly one exception, of the election of a 
non-resident to represent a town in the 
General Assembly. His right to a seat was 
negatived by a vote of twenty-four ayes to 
forty-three noes, for what reason does not 
appear. 
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On the first day of September, 1787, the 
freemen of Johnson again made choice of him 
to represent them, and his right to a seat 
was not questioned. At the session, he was 
elected judge of the Supreme Court, and 
served until the twenty-fourth day of January, 
In expectation that the State would 
soon be admitted to the Union, the Legis- 
lature, in January, 1791, elected two U. S. 
senators; the Gover- 
nor and Council voted 
for Moses Robinson 
and Nathaniel Niles ; 
Mr. Smith was nomi- 
nated by the House 
as one of the two to 
be elected, but upon 
the union of the two 
Houses, Moses Rob- 
inson and Stephen 
R. Bradley were 
chosen. On the 
twenty-fourth of the 
month, Mr. Smith re- 
signed as judge, stat- 
ing “that the pecu- 
liar situation of my 
private affairs, con- 
nected with my late 
election as senator, 
renders it impractica- 
ble for me any longer 
to serve the State as 
judge.” 

Question was made with reference to the 
legality of the election, as it was held in Jan- 
uary before the act admitting the State into 
the Union took effect. I infer Mr. Smith 
intended to contest the legality of the election, 
as he visited Philadelphia, the then capital, 
soon after, but upon being appointed super- 
visor of excise for Vermont, Judge Chipman 
wrote, after hearing of his appointment that, 
if so, “I fancy the business of senators is 
settled.” He performed the duties of excise 
commissioner for several years, continuing at 
the same time the practice of his profession. 
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In 1798 his brother Israel had served as 
Chief Judge one year. His political opin- 
ions were such that the Legislature, at what 
has become famous as the “ Vergennes 
Slaughter-House,” refused to re-elect him, 
but promoted Judge Woodbridge and elected 
Noah Smith as the third member of the 
court. He served until 1801 and was then 
supplanted by a brother Federalist, his class- 
mate, Stephen Jacob. 

Soon after he retired from the Bench, he 
became interested in lands in the town of 
Milton, and removed there with his family. 
He built a church there and presented it to 
the Congregational society, of which his wife 
Chloe Burrall and children were members. 
His business matters were unsuccessful; his 
lands. in Milton passed from him in some 
way, and he was confined in the jail at 
Burlington upon a large debt in favor of 
the Vermont State Bank. His wife died in 
Burlington, in 1810; and in 1811, being 
then in confinement, the Legislature passed 
an act for his relief, the preamble reciting 
that ‘“‘ for some time he had been in a state 


| 


dent of Middlebury College, and was presi- 
dent of Marietta College, in Ohio; at the 
time of his death he was professor in Lane 
Theological Seminary, Cincinnati. 

Mr. Smith was elected a member of the 
Governor’s Council in 1798, but resigned 
when elected judge. Mr. Graham, in his 


| sketch of Vermont, says that Mr. Smith “ is 


| 





of mental derangement, almost wholly lost | 


his reason, and it is thought that change of 
air and the use of medicinal springs are the 
most probable means of restoring him his 
reason.” The act released and discharged 
him from confinement and freed him from 
arrest for five years from the date of his 
release. Seth Storrs of Middlebury was a 
judgment debtor with him; he was im- 
prisoned in the Addison County jail, and 
was required to release to the bank all legal 
advantages which might result to him by 
reason of Smith’s discharge from confine- 
ment. 

Before the expiration of the five years, 
Smith was released by death. The County 
paper, under date of Dec. 31, 1812, records 
under the head of deaths, ‘In Milton, on 
the twenty-third inst., the Hon. Noah Smith.” 

Two of his sons, Albert and Henry, be- 
came doctors of divinity; the latter married 
Abby, daughter of Joshua Bates, the presi- 





an excellent character, and has pursued the 
practice of his profession in Vermont with 
reputation and success. He is also the 
collector of excise for the district of Ver- 
mont, under the Federal government, and is, 
in every situation and relative connection of 
life, the gentleman, the scholar, and the 
friend.” He adds that “Mr. Dewey and 
Mr. Smith have very elegant wood houses.” 


SAMUEL KNIGHT was at Brattleboro as 
early as Oct. 28, 1762, but probably came 
there to reside in 1767. He had a large 
farm, upon which he resided with his family, 
between Brattleboro and West Brattleboro, 
and occupied it until his death in 1804. 

He was commissioned an attorney in 
‘His Majesty’s courts of record” in Cum- 
berland County, June 23, 1772. His com- 
mission was signed by Gov. William Tryon 
and noted by the Inferior Court of common 
pleas, in Cumberland County, Sept. 8, 1772. 
He was then forty-two years of age. 

Where he obtained his education is un- 
known. It is probable that he studied with 
Charles Phelps of Marlboro and his son 
Solomon. He was a man of learning, but 
not collegiate. In February, 1774, he was 
appointed a commissioner to administer 
oaths of office, the only position he ever 
held under New York. He was regarded as 
an unpopular New Yorker, and profession- 
ally was at Westminster court-house, at the 
time of the riot, in March, 1775. It does 
not appear that he was personally engaged 
in the assault upon the Whigs; nevertheless, 
the coroner’s jury named him as among the 
murderers of William French. He escaped 
arrest by crossing the river to New Hamp- 
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shire and geing to Massachusetts ; he did not 


return to Brattleboro for a year. 

He took an active part in the revolution- 
ary struggle, and favored New York as late 
as 1778, but becoming convinced that New 
York’ could not maintain her claim to the 
Vermont territory, he submitted to the 
authority of the State, and was commis- 
sioned a justice of the peace in 1781. 

This appointment 
remonstrated 
against by Leonard 
Spaulding and oth- 
ers, and the appoint- 
ment was suspended 
for a time; but his 
conduct was reviewed 
at the fall session of 
the Legislature, and 
his appointment con- 
firmed by a regularly 
executed commis- 
sion. He was prom- 


was 


inently mentioned in 


1793, in connection 
with the appointment 
of United States dis- 
trict judge upon the 
resignation of Mr. 
Chipman. Matthew 
Lyon then wrote of 
him: ‘However he 
got his education, he 
has it in such a de- 
gree, both universally and professionally, as 
would do honor to a gentleman in the most 
enlightened country.” Judge Wheeler of 
Brattleboro writes of him: ‘His reputation 
as it has come down by tradition is that 
of a man of learning, accomplishments and, 
professionally, of strict integrity.” 

He was probably buried in the old ceme- 
tary at Centerville, in Brattleboro, but noth- 
ing marks his grave, and its location is un- 
known.. 

His descendants still live in Brattleboro 
and Dummerston; a great-grandson, Henry 
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G. Knight, admitted to the Bar in 1891, is 
the first of his descendants to follow the 
law. 

He represented Brattleboro in the Assem- 
bly in 1781, 1783, 1784 and 1785, and was 
Chief Judge of the Windham County court 
in 1786, and perhaps earlier, and after his 
service as judge of the Supreme Court, was 
again elected Chief Judge of the county 
court in 1794, 1795, 
and in 1801. He was 
elected second assist- 
ant in 1789 and Chief 
Judge in 1791, ser- 
ving until 1794. 

Citing Dr. Graham 
again, he wrote of 
Knight that ‘‘ He was 
bred to the law; asa 
gentleman of great 
abilities, he has ren- 
dered to his fellow 
citizens many essen- 
tial services, but I am 
sorry to add, they 
have by no means 
been recompensed as 
they ought to be. 
To Mr. Knight that 
celebrated line of 
Pope may be truly 
applied, ‘An honest 
man’s the noblest 
work of God.’” 


VEAZEY. 


ELIJAH PAINE was a son of Seth Paine of 
Brooklyn,Conn. He commenced his studies 
preparatory to entrance at Harvard Univer- 
sity, but abandoned them in 1776, for sev- 
eral months, to take up arms in behalf of 
his country. He graduated at that Univer- 
sity in 1781, studied law and removed to 
Windsor, Vt., in 1784, but soon left it and 
began a settlement at Williamstown, in the 
midst of an extensive wilderness. He was 
engaged during his life in great business 
enterprises, constructing turnpikes, erecting 
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mills for grain and lumber, and was active in 
introducing merino sheep into this State. 
In 1786 he was a member of the first con- 
vention to revise the constitution of the 
State, and was its secretary. 
was elected a member of the and 
so continued until 1791; in January of that 


House 


year, Noah Smith having resigned as judge 
of the Supreme Court, Mr. Paine was elected 
on the twenty-seventh day of January, 1791, 


and held this position until his election as | 


senator, in the fall of 1794. 


the commissioners to settle the controversy | 


with New York, and a member of the Coun- 
cil of Censors in 1792. 
1791, 
letter to the General Assembly in which he 


judges in October, 


says that he did not accept the appointment | 


with a view of gain, and adds, * You will, 
however, give me leave to discern that the 
pay of your judges bears but a small pro- 


portion to the pay received by judges of any | 
of the other States, when the ability of the | 


States is compared, and were the State still 
in debt for the expenses of the late war, I 
would with pleasure live on my own property 
and serve my country without reward, but 
the State is now in a great measure free from 
debt. Altho’ I know the Legislature will 
not waste the property of the citizens, I am 


confident they would wish to make their | 


servants a reasonable compensation; if, up- 
on deliberation on the subject, they shall 
think proper to make any addition to the 
pay of the Court, it will be gratefully re- 
ceived; if, on the other hand, they should 
think the present pay adequate to the ser- 
vice, I shall with pleasure acquiesce and serve 
the State to the best of my abilities. 

At this election, Samuel Knight, who had 
served for two years prior, was elected Chief 
Judge, and Isaac Tichenor, added in place 
of Judge Chipman, then appointed United 
States district judge. 

Judge Paine served until October, 1794, 
and on the fourteenth day of that month was 
elected United States senator; he was re- 


In 1787 he | 


He was one of | 


At the election of | 
he addressed a | 





elected in October, 1800, but resigned the 
the following year to become 
United States judge in the district of Ver- 
mont, under an appointment from President 
Adams. Hecontinued judge in that court 
for a period of more than forty years, resign- 
ing in April, 1842, a few weeks before his 
death. He was honored with the degree of 
Doctor of Laws by the University of Ver- 
mont and Harvard University. He was a 
member of several learned societies for the 
advancement of arts and sciences. He pro- 
nounced the first oration before the Phi 
Beta Kappa society of Harvard University, 
and was elected its president in 1789. 

He was of commanding personal appear- 
ance, with a well proportioned frame and a 
corresponding of mind. His _ son, 
Charles Paine, was Governor of Vermont in 
1841-3; his son, Martyn, became celebrated 
in the medical profession, and his son Elijah 
equally as well known in the law. 


position 


vigor 


IsAAC TICHENOR was a_ Jersey man, 
graduated at Princeton College in 1775, and 
while studying law was appointed to the 
commissary department in the Continental 
army and assigned to duty in New England. 
In June, 1777, he came to Bennington, and 
from that year his residence was maintained 
there, except when absent on official duties. 
After the war, he began his professional 
business there. Was a member of the Legis- 
lature, except one year, either in the House 
or Council, from October, 1781, until his 
election as judge of the Supreme Court in 
1791. He was elected in October, 1796, 
United States senator; in 1797, there was 
no choice of governor by the people, and 
Mr. Tichenor was elected by the Legislature, 
resigning the office of senator. He was re- 
elected by the people and served until the elec- 
tion in 1807, when he was defeated by Israel 
Smith; in 1808 he was again elected by the 
people, but retired at the end of that year. 
He held many important commissions be- 
fore Vermont was admitted as a State, and 
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in connection with its admission as agent 


and delegate to Congress, and was one of the | 


commissioners to 
with New York. 

constantly engaged in the service of the 
public; as described by Hiland Hall, “ He 


was a man of good private character and 


settle the controversy | 
For thirty years he was | 


highly respectable talents, of accomplished | 


manners and insinuating address; his fasci- 
at an early day, the sobriquet of ‘ Jersey 


familiar conversation. 
in politics, and his popularity was such that 


years, when his party had become the mi- 
nority one. He left no descendants. 


my charge; I feel it, sir, as a heavy charge, 
but hope, by the aid of Divine Providence 
and good counsel of my fellow citizens, I 
may be enabled to discharge the duties of 
the office to general satisfaction.” 

He continued judge until 1801, serving 
the last three years as Chief. 


Lot HALL.—Of the early days of this 


, on : i | judge but little is known; he was appar- 
nating personal qualities acquired for him, | 


ently a good scholar and one who made 


. | good use of the opportunities offered him. 
Slick,’ by which he was long designated in | 


He was a Federal | 


He was born in the Cape Cod country, and 
was an earnest and enthusiastic patriot at 


tat | the very beginning of the struggle of the 
he was elected Governor several successive | 


colonies with the mother country. South 


| Carolina, attempting to make her maritime 


It was inconvenient for the Court to have | 


but one clerk, rendering it necessary for him | young Hall, with enlistment orders 


to attend every session of the court in every | Lieutenant Payne, who was in command of a 


county; an act was passed in November, 


1792, making it the duty of the Court to ap- 
point one clerk of the court in each of the 


counties. 


| ton. 


In 1794 it was found that the time lim- | 


ited for the sitting of the court, of but one 


week in each county, was insufficient for | 
completing the business, and the times and | 


places for the annual sessions were changed, 


so as to allow a longer time in most instances. | 
ENOCH WOODBRIDGE, a native of Berk- | 


shire Co., Mass., graduated at Yale in 1774. 
He served in the commissary department of 
the Continental service during the Revolu- 
tion. 
resident at Vergennes, of which city he was 


At the close of the war he became a | 


the first mayor, and represented it in the | 
Assembly from 1791 until his election as | 
judge in 1794, and was again chosen repre- | 
sentative at the first election after his judi- | 


cial services ended. 
the Constitutional Convention of 1793. 


He was a delegate in | 


position secure, early endeavored to protect 
herself by armed vessels: in May, 1776, 
from 


gun-ship lying at Charleston in that state, 
enlisted twenty-nine men and a boy, in 
Barnstable County, Mass., to take to Charles- 
At Stonington, Conn., he purchased 
six small cannon, and at Providence obtained 
a schooner of about fifty tons and sailed for 
his cannon, but his vessel proving unservice- 
able, he procured another called the Eagle, 
and immediately fitted her out with provi- 
sions and stores, and with Lieutenant Payne 
in command, Hall acting as lieutenant, put 
to sea in June, intending to go to Charles- 
ton and join the Randolph, commanded by 
Captain Cochrane. 

At the beginning of the expedition, three 
prizes were taken, the Venus, Caledonia and 
another, name unknown; these were taken 
to Boston, and as the Eagle was convoying 
her prizes, she captured the ship Spears, 
from the Bay of Honduras bound for Glas- 


gow. The Spears was short of provisions 


| and they transferred to her all the provisions 


He accepted the election as judge in 1794 | 
in a letter in which he writes to the Speaker | 
of the Assembly, “I feel, sir, as if the | 
lives, liberties, and properties of my fellow | 
citizens were in some degree committed to | 


on board both the Eagle and the vessels in 
convoy, and Lieutenant Hall, as prize mas- 
ter, took command of the Spears, with orders 
to keep company with the Eagle; the latter 
reached Boston, but the vessels were sepa- 
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rated “ by a hard wind of rain and foggy 
weather.” The prisoners mutinied and Hall’s 
men were so few in number that they were 
overpowered, and the then masters of the 
vessel set sail for Glasgow and arrived safely 
at that port. The following spring Captain 
Lamont of the Spears, who had been taken 
to Boston on the Eagle, arrived in Glasgow 
and Hall was discharged. But he had no 
way of returning home; he went to Ireland, 
where he “found the people very kind and 
civil as well as warmly attached to the 
American cause.” Upon their learning his 
circumstances and condition, they provided 
for him “in a genteel manner” until the 
following August, when he left for Chesa- 
peake Bay, by way of Barbadoes, Antigua 
and St. Eustatia. When within Cape Charles 
and Cape Henry, the vessel was captured 
by a British man-of-war lying in Hampton 
Roads, and he was held a captive for ten 
days on the St. Albans, suffering “‘ every- 
thing that British insolence and cruelty 
could inflict, short of actual violence.” 

Patrick Henry, Governor of Virginia, 
procured his exchange, provided him with a 
horse and money, and he set out on his 
journey home, which he reached Feb. 22, 
1778. Years after his death, Congress 
awarded his descendants remuneration for 
his services. 

He began to study law in 1782 in the 
office of Shearjashub Bourne at Barnstable ; 
he removed to Bennington, Vt.; the follow- 
ing year, he was at Westminster and estab- 
lished his residence there. He obtained an 
extensive legal practice and had an excellent 
reputation. He represented Westminster in 
the Assembly, 1788, 1791, 1792 and 1808; 
he was presidential elector in 1792, voting 
for Washington and Adams. He was a 
member of the corporation of Middlebury 
College from its incorporation until his 
death, and was a member of the third 
Council of Censors. 

In 1794, he was elected judge of the 
Supreme Court and discharged the duties 





with great fidelity and credit until 1801. 
He was noted for his instructions to grand 
juries, which were often published and highly 
commended by the press. 

In 1786 he married Mary Homer of Bos- 
ton, an orphan fifteen years of age. A very 
romantic newspaper account of the court- 
ship and marriage appeared in December, 
1789, and has been republished occasionally 
by the press, the last time as late as 1845. 

While attending the Assembly as a mem- 
ber in 1808, he was seized with a violent 
catarrhal affection which caused his death 
the ensuing year. 

Dr. Graham, to whom we are indebted for 
much relating to the early judges, says of 
Mr. Hall in his sketch of Vermont, “ He is 
one of the judges of the Supreme Court, 
which office he fills in such a manner as to 
reflect honor even on so important a station. 
His memory is so wonderfully tenacious as 
to make him master of every subject he 
reads or hears and to enable him to re- 
capitulate them without the slightest hesi- 
tation or previous study.” 

In James v. Smith, I. Tyler, 135, Judge 
Hall, in disposing of a question before him 
said, ‘If the construction of the statute ad- 
vocated by Mr. Smith be correct, I have 
misled many an honest man.” 

No substantial change was made in the 
jurisdiction of the courts until the revision 
of the statutes, made by Judge Chipman and 
Samuel Hitchcock in 1796-1797, when the 
county court was given jurisdiction of all 
matters civil and criminal, except such as 
were made cognizable in the Supreme Court, 
and to the latter court was given jurisdiction 
of all crimes and misdemeanors described in 
an act for the punishment of capital and 
other high crimes and misdemeanors; this 
included substantially ail the serious crimes, 
and all causes where the punishment extend- 
ed to loss of life, limb or disfranchisement, and 
civil actions wherein the State was a party. 

This change gave the jurisdiction of sub- 
stantially all criminal cases to the Supreme 
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Court, and all civil causes to the county court 
with a right of appeal to the Supreme Court. 


ISRAEL SMITH, a younger brother of 
Noah, graduated at Yale College in 1781. 
Two years afterwards he became a resident 
of Rupert, and was admitted to the Bar in 
this State. He represented that town in the 
Assembly for several years and in the Con- 
vention of 1791, which acted upon the ques- 
tion of joining the Union. He was one of the 
commissioners named to settle the contro- 
versy with New York, and was the youngest 
member of that body. Upon the admission 
of the State, he was chosen to represent the 
Southwestern District in Vermont, and was 
re-elected in 1793 and again in 1795. 

At the first elections, there was but little 
division among the people politically, but 
during his last term in Congress he voted 
against making appropriations to carry 
Jay’s Treaty with Great Britain into effect, 
and became identified with the rising Repub- 
lican party. This displeased a majority of 
his constituents, and he failed of a re-election 
in the spring of 1797; and in the following 
October, the politics of the State having 
changed, he was elected Chief Judge of the 
Supreme Court. At the next election, the 
Legislature was controlled by Federalists, and 
at the “Vergennes Slaughter House,” so 
termed, he was not re-elected. This must 
have been the sole cause of his removal, for 
the historian Thompson wrote that ‘“ He 
was a man of uncorrupted integrity and vir- 
tue, was dropped on account of his attach- 
ment to the Republican party, and another 
chosen Chief Judge in his stead.” And Dr. 
Williams, who was familiar with the history 
of that day, in speaking of the same event, 
says, ‘The Chief Judge was a man of con- 
fessedly pure morals, undeviating justice 
and uncorrupted integrity, and had dis- 
charged the duties of his office without the 
suspicion of corruption. He was an admirer 
of the principles on which the French revo- 
lution had been founded, and carried repub- 





lican sentiments to their full extent, but was 
unblamed and uncensured in every part of 
his private and judicial conduct.” 

His brother Noah, an intense Federalist, 
was at that time added to the Bench as 
third member of the Court. 

In 1801, when the Republicans had con- 
trol of the Legislature, he was again elected 
Chief Judge, but declined and was again 
sent to Congress, and at the close of his 
term in 1803, was elected United States 
senator. He faithfully executed all trusts 
reposed in him and acquired an honorable 
reputation for himself and State. 

He was on terms of intimacy with Presi- 
dent Jefferson, and so favorably regarded by 
him, that it was reported and confidently 
expected by his friends, as announced in the 
press, that he was to have a place in Jeffer- 
son’s Cabinet, as Attorney General. 

In 1807, he resigned the senatorship and 
accepted the office of Governor. He called 
the attention of the Legislature to the crimi- 
nal jurisprudence of the State, and it was 
upon his suggestion that the old system of 
punishment was abolished and the present 
penitentiary system adopted, and the con- 
struction of the State prison secured. It is 
said that the anticipated cost of the prison 
was regarded as a great burden, and because 
of the Governor’s connection with the mat- 
ter, the popular Isaac Tichenor, who had 
been Governor ten years prior to that time, 
was again elected. 

After his election as Governor, his health 
began to decline, and during the two suc- 
ceeding years, his physical constitution be- 
came much impaired and his mental powers 
could not withstand the wasting of their 
tenement, and he died at Rutland in the 
fifty-second year of his age. 

He early took rank as one of the distin- 
guished lawyers of that day. _ He was called 
“The handsome Judge”; was of great can- 
dor and integrity, and at his death “all 
united in deploring the loss of a dignified 
statesman and much esteemed man.” 
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THE PARLIAMENTS OF JAMES I. AND THE PLANTATION OF 
AMERICA. 


By ALEXANDER Brown, D.C.L. 


HE first parliament of James I. existed | 
| names given, six had been sea captains, and 


for nearly seven years (March 19, 
1604, to February 9, 1611). There were five 
sessions : 


teen months. 
The second session began Nov. 5, 1605, 


—the day of the celebrated gunpowder | 
On Nov. 9 Parliament was | 
On their re- | 


plot treason. 
adjourned to Jan. 21, 1606. 
assembling a bill was at once passed making 
Nov. 5 (‘Gunpowder plot day”) ‘a day 
of thanksgiving forever.” 
largely devoted to measures and Acts in the 
interest of England at that time, in favor of 


The session was 


the reformed religion and against the church | 
It was during this period of | 


of Rome. 
excitement, and under the same influences, 
that the national movement for securing a 
lot or portion in the New World for the 
English race and religion — the beginning 


of this nation — was taking definite shape in | 


England. And although it was not deemed 
best for the colonial charters, etc., to be 
publicly, officially, confirmed by Parliament 
at this time, many of the ideas of the parlia- 
mentary Acts were embodied in the said 
charters, etc., for the plantations, and the 
movement was personally endorsed by many 
members of that body. 

‘The Reasons to move the High Court of 
Parliament to raise a stocke for the main- 
taininge of a Collonie in Virginia.” — The 
project of Thomas and Edward Hayes, sub- 
mitted to the Earl of Salisbury in 1606, “for 
planting of Christianity amongst heathens. 


. So remote from the course of your | 
| of His Majesty’s Council for Virginia named 


great affairs as America is from England,” 


in which they proposed a motion for laying | 
| ~ 
| were members of the House of Commons. 


the matter before Parliament. — The petition 


of Sir Thomas Gates, Sir George Somers, Rev. | 


1604, 1605-6, 1606-7, and two | 
in 1610 — amounting in all to about six- | 





Richard Hakluyt and others (of the eight 


one was then a member of Parliament), for 
license to plant colonies in “that part of 
America commonly called Virginia,” — and 
the charter of April 10, 1606,—were all 
written prior to the adjournment (May 27, 
1606) of the second session of Parliament. 

The charter, an important instrument, 
was drafted by celebrated lawyers. The 
first draft annexed to the petition was by 
the Lord Chief Justice of England, Sir John 
Popham. The warrant for the charter was 
issued by the Secretary of State (Robert 
Cecil, Earl of Salisbury); the charter was 
prepared by the Attorney-General, Sir Ed- 
ward Coke, and the Solicitor-General, Sir 
John Dodderidge, and it was passed under 
the seal by Lord Chancellor Egerton. It 
claimed for the Crown of England the whole 
of North America between. 34° and 45° 
north latitude, and it authorized the plan- 
tation of several English colonies therein, 
“which may, by the providence of Almighty 
God, hereafter tend to the glory of his di- 
vine Majesty in propagating of Christian 
religion,” etc. The patron of the Northern 
Colony was the Lord Chief Justice of Eng- 
land, and the Secretary of State was the 


| patron of the Southern Colony. 


His Majesty’s Instructions for the Govern- 
ment of the Colonies, Nov. 20, 1606. — 
The Orders and Advice of the Council for 
Virginia of Dec. 10, 1606, and the Ordi- 
nance and Constitution of March 9, 1607, 
were issued during the third session (18th 
Nov., 1606—4th July, 1607) ; and a majority 


in the first and last of these instruments 


Virginia was already an important factor 
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in English politics. On Feb. 17, 1607, 
replying to Nicholas Fuller, Esq. (Barrister 
of Gray’s Inn, Champion for the Puritans, 
and afterwards a member of the Virginia 
Company of London), in the debate in 
Parliament on the union with Scotland, 
Sir Francis Bacon denied that the Scots 
would overrun England; ‘but if the land 
was too little the sea was open. Commerce 
would give support to thousands. Ireland 
was waiting for colonists to till it, and the 
solitude of Virginia was crying aloud for 
inhabitants.” 

Captain Henry Challons, on board The 
Richard, left England for North Virginia in 
August, 1606; was captured in the West 
Indies in November, and taken to Spain. 
Daniel Tucker, one of the officials of this 
vessel, made his escape to England, and on 
Feb. 4, 1607, wrote a relation of the cap- 
ture to Sir Ferdinando Gorges, who sent it 
to Cecil, Secretary of State, and the matter 
was looked after at once. On Feb. 26 
this matter, with others of the like character, 
was brought before the House of Commons 
in a petition addressed ‘to the King’s most 
excellent Majesty, the Lords Spiritual and 
Temporal, and the rest of this honourable 
Court.” The petitioners complained frst 
‘of the wrongs in fact,” secondly “of the 
wrongs in law,” and thirdly they desired the 
remedy by “letters of marque” to the value 
of their loss under the authority of the 
statute in that kind issued in the time of 
Henry V. On Feb. 28 the petition was 
referred to a committee (Parliament was not 
in session from 31st March to 17th April 
inclusive), who on May 13 made their 
report, and Sir Edwin Sandys (a leading 
member of the House of Commons, and of 
His Majesty’s Council for Virginia) made a 
speech thereon. Three days thereafter (May 
16) the Commons asked the House of 
Lords “for a conference (of committees) 
touching joining in petition to his Majesty 
for redress of Spanish wrongs,” and ‘“ex- 
pressing the desire of the House to that 





purpose.” The Lords consented, and on 
June 15 they proposed that the conference 
should take place the same afternoon. This 
was agreed to, and during this conference 
the Earls of Salisbury and of Northampton 
made speeches, which were reported on 
June 17 by Sir Francis Bacon to the House 
of Commons. 

The Earl of Salisbury (Secretary of State) 
divided “the wrongs in fact” into three: 
first the trade to Spain, second the trade 
to the West Indies, and third the trade to the 
Levant. As to the trade to the West Indies, 
Bacon reported his speech as follows: 


“For the Trade to the [West] Indies, his 
Lordship did discover unto us the state of it to 
be thus: — The policy of Spain doth keep that 
treasury of theirs [the Spanish West Indies, which 
according to their claim included Virginia] under 
such lock and key as a vigilant dragon keepeth 
his golden fleece. Yet His Majesty [James I.] in 
the conclusion of the last treaty [1604-5] would 
not agree to any article excluding his subjects 
from that trade, nor acknowledge any right to 
Spain either by the donative of the Pope, whose 
authority he disclaimeth, or by the title of a 
dispersed occupation of certain territories in the 
name of the rest; but stood firm to reserve that 
point in full question to further times. So as it 
is left by the treaty in suspense, neither debarred 
nor permitted, the tenderness and point of 
honour whereof was such, as they that went 
thither must run their own peril. But if His 
Majesty would descend to a course of intreaty for 
the release of the arrests in those parts, and 
so confess an exclusion, and quit the point of 
honour, His Majesty mought have them forth- 
with released,” etc., etc. 


The controversy over this petition and 
these prisoners, over the English settle- 
ment in territory claimed by Spain, over 
the terms of the Treaty of 1604-5, and 
over the other national questions involved, 
was also carried on before the Privy Coun- 
cils of England and of Spain. It was evi- 
dent that the English could only secure 
“a lot or portion in the New World” 
through the means of a determined military 
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or legal contest — by war, or by diplomacy, 
and they resolved to make a resolute effort 
on the diplomatic plan. 

Parliament was not in session in January, 
1609, when the petition for the special 
charter was issued, nor in May, when the 
charter was sealed to the Virginia Company 
of London; but that instrument was pre- 
pared under the special supervision of Sir 
Thomas Smith and Sir Edwin Sandys, 
and drafted by Sir Henry Hobart, attorney- 
general, and Sir Francis Bacon, solicitor- 
general, all of whom were then members of 
Parliament. The Secretary of State, the 
diplomatic head of the English government, 
was at the head of this company, and the 
government itself was immediately behind 
it—-the company being in fact a diplo- 
matic agent of the government in the mat- 
ter. Twenty-one members of the House 
of Lords, and at least one hundred and 
fifty members of the House of Commons 
were members of this company; “ being a 
greater union of Nobles and Commons than 
ever concurred in the kingdom to such an 
undertaking” ; and of the fifty-two members 
of His Majesty’s ‘careful and understand- 
ing” Council for the Company, fourteen 
were members of the House of Lords, a 
majority of the remainder were members of 
the House of Commons, and the rest were 
leading men of affairs of that remarkable 
period. 

The movement was taken well in hand. 
The whole enterprise was under “the sup- 
port of the Royal authority,” and each por- 
tion thereof was under the supervision of 
men especially fitted for that purpose. The 
national, diplomatic, and legal questions in- 
volved, at home and abroad, were “ under 
the provident and good direction ” of states- 
men, diplomats, politicians and lawyers. 
Men of affairs had charge of the business 
portion, sending out planters, supplies, etc., 
to the colony; the voyages were under the 
command of old sailors “‘ well practiced on 
the Atlantic in forepast times”; and the 





colony was placed under the government 
of an old soldier, trained up in the Nether- 
lands, ‘‘armed with the power of a viceroy 
and assisted with some sufficient counsel.” 

The next session of Parliament began 
Feb. 9, 1610. On Feb. 21 the Rev. Wm. 
Crashaw, preacher at the /uner Temple, 
London, delivered a sermon before Lord De 
la Warr and others, “at the said Lord 
Generall his leave taking of England his 
Native countrey and departure for Virginia.” 
This sermon was published in March by L. 
D. (Rev. Lancelot Dawes?) and dedicated 
“To The Thrice Honorable, Grave, Re- 
ligious, the Lords, Knights, Burgesses, now 
happily assembled in Parliament: L. D. 
humbly considering the union of their 
interest in all endeavours for the common 
good, together with the zealous, costly, 
care of many of them, to advance the 
propagation of the Gospell; Doth conse- 
crate this sermon, spoken and published for 
incouragement of Planters in Virginia.” — 
And L. D. took the pains to write to the 
printer, charging him particularly that the 
“ Dedication to the Parliament” must “ be 
fairely prefixed to the Booke.” 

On Feb. 14, 1610, when the debate on 
the question “ whether the seat in Parliament 
of Sir George Somers should be made va- 
cant,” took place, many in England thought 
that Somers had perished at sea in the 
tempest of 1609, and I am not certain 
whether his seat was declared vacant be- 
cause he had gone to Virginia, as sometimes 
said, or because it was thought that he was 
dead. The following entry is from the roll 
of that Parliament: — 

“ Lyme. — Geo. Somers, Kt. 

John Hassard, gent., 7 their places, 
deceased, 
Francis Russel, Kt. ) ‘ 
5 ~ 1610. 
Geo. Jeffrys, Esq. ) 

This Parliament was finally dissolved on 
Feb. 9, I611. 

In February, 1614, the Council of State 
determined that it was expedient to call a 
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second Parliament with as little delay as 
possible. Among the “Bills to be drawn 
by his Majesty’s most gracious direction for 
the good and comfort of his people, upon 
certain of the propositions exhibited to his 
Majesty and to be offered to the next 
Parliament,” was “An Act for the better 
plantation of Virginia and supply thereof.” 

Parliament met on Tuesday, April 5, 1614. 
“The House consisted of about 472, of 
whom 300 were not in the last Parliament, 
whereof many are young.” 
House of Lords, and about one hundred 
and forty members of this House of Com- 
mons were also members of the Virginia 
Company of London. In opening Par- 
liament, the King made a long speech 
“consisting of three principal parts wherein 
all his care lay, — to continue to his sub- 
jects, bona animti, bona corporis, et bona 
fortune, by maintaining religion, preserv- 
ing of peace, and seeking their prosperity, 
by increasing of trades and traffics.” 

As Bacon outlines the times, “the state 
was then environed with envious foreigners ; 
there were encroachments on matters of 
trade; religion was a matter of controversy, 
and to look a year before him would trouble 
the best watchman in Europe.” 

The great trading companies of England 
were “upon the question” with Spain, 
France and Holland. Lieut. Wm. Turner 
with the Jesuits from North Virginia, Sir 
Thomas Gates with Sieur de la Motte from 
South Virginia, and Captain La Saussaye 
from France, all reached the neighborhood 
of London about April, 1614. The English- 
American enterprise was ‘between two 
fires,” France and Spain; serious com- 
plaints from these nations were then before 
the English Privy Council. The colony 
of Virginia was in jeopardy, and many of 
the company wished to yield up their old 


patents, and to have the colony openly | 


attached to the crown and placed more 
immediately under the protection of the 
Parliament. 


Many of the | 





On April 20, Sir Thomas Smith, M. P. 
for Sandwich (a member of his Majesty’s 
Council for Virginia, and for the Virginia 
Company of London), stated to the House 
of Commons, “that if he, as the Governor of 
the Company, could influence the members, 
the patent should be brought in.” “Ser- 
jeant (Sir Henry) Montague, M. P. for Lon- 
don (another member of his Majesty’s Coun- 
cil for Virginia, and afterwards Lord Chief 
Justice), declared that the patent was against 
law,” and Robert Middleton, Esq., another 
M. P. for London (a member of the Virginia 
Company), stated that the Company “were 
willing to yield up their patent, that it had 
not been their intention to use it otherwise 


| than for the good of all parties [i. e. of the 


enterprise], confessed that there had been 
some miscarriages, and wished that this 
patent may be damned, and an act of 
Parliament passed for the government of 
the colony,” etc. ‘ After considerable dis- 
cussion it was ordered by the House of 
Commons that the patent should be brought 
in. 

On this day (April 20) Parliament took 
their holiday, meeting again on Monday, 
May 2. On May 12, the Council for Vir- 
ginia presented a petition for aid, which was 
read, and the next Monday, the 16th, at 
nine o’clock in the morning, was designated 
as the time to hear the case; but on the 
16th Christopher Brooke, Esq., M. P. for 
York (a distinguished lawyer, a member of 
His Majesty’s Council for the Virginia Com- 
pany of London, and one of the attorneys 
for that company), moved that the Virginia 
business should be taken up the next day 
(17th) at seven o'clock. 

On the 17th the Earl of Southampton, 
Lord Sheffield, and Lord De la Warr, 
members of the House of Lords, and also 
members of His Majesty’s Council for the 
Virginia Company of London, “came in to 
countenance the cause of that company be- 
fore the House of Commons.” 

The celebrated lawyer, Richard Martin. 
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Esq. (a member of the Virginia Council, a 
member of The Mermaid’s Club, and “ one 
of the highest wits of our age and his 
nation’), was employed “as a Counsaillor 
to plead for some course to be held [by 
Parliament] for the upholding of Virginia.” 

The Commons Journal, under May 17 
and 18, 1614, contains an interesting outline 
of Martin’s speech and the subsequent pro- 
ceedings thereon, which is too long for inser- 
tion here. A portion of his argument was 
in reply to the main objection that, “ if the 
Virginia business was openly undertaken by 
the crown and Parliament, it might result in 
a war with Spain.” It was an able and elo- 
quent speech, but unfortunately, Martin, who 
was not then a member of Parliament, got 
himself into hot water by giving the numer- 
ous young members a little fatherly advice. 
This caused a wrangle; but the Speaker, 
Sir Randolph Crewe (afterwards Lord Chief 
Justice of the King’s bench), assured the 
friends of the Virginia business that ‘the 


remembrances of the Plantation were well | 
accepted and looked upon with eyes of our | 


love.” 
Some time after, “this young House of 


Commons,” regardless of Martin’s advice, | 
got themselves into hot water by quarreling | 
with “the old House of Lords,” and the | 


King dissolved the Parliament (June 7) be- 
fore it had passed a single measure — the 
Virginia business, or any other. 

It was more than six years before James 
I. called another Parliament. In the mean- 
time the colony in Virginia had been “‘ made 
good,” had a Parliament of its own; and the 
Spanish government had been induced to 
relinquish their positive claims to America 
north of 34° north latitude, and, virtually, to 
yield to the claims of England. The founda- 
tion for an English Protesant nation in the 
New World had been laid. 

About the first of November, 1620, James 
I. determined to call his third Parliament, 
which finally met on Jan. 30, 1621. On 
Feb. 3, Lord Chancellor Bacon, replying in 











Parliament to the new Speaker, Serjeant 
(Sir Thomas) Richardson, and referring to 
the reign of James I, said: 


“Time is the only commender and encomi- 
astique worthy of his Majesty and his govern- 
ment. Why time? For that in the revolution of 
so many years and ages as have passed over this 
Kingdom, notwithstanding, many noble and ex- 
cellent effects were never produced until His 
Majesty’s days, but have been reserved as proper 
and peculiar unto them . . . They be in number 
eight.” 


“ Thirdly, This Kingdom now first in His 
Majesty’s times hath gotten a lot or portion in the 
New World, by -the plantation of Virginia and 
the Summer Islands. And certainly it is with 
the kingdoms on earth as it is in the kingdom 
of heaven. Sometimes a grain of mustard seed 
proves a great tree. Who can tell?” 


Whatever turn subsequent events may 
have taken, and however we may regard 
the destinies which have shaped our ends 
since, there can be no doubt as to the 
unique importance of the founding, estab- 
lishing, securing, of the first English colony 
in the New World. 

It was not merely “the planting of a 
nation” in a country already conceded to 
England, but in a country stoutly claimed 
by Spain on the strong grounds of prior 
discovery, of actual survey, and of actual 
prior settlement even within the Chesapeake 
Bay — as well as by donation from the 
Pope. 

It was not merely the planting of a 
colony by a private company, or by indi- 
vidual enterprise. It was an affair between 
great nations, involving great national, terri- 
torial, commercial and religious interests 
and questions. ‘ James I. claimed to be 
Head and Protectour of the Protestant faith ; 
as the Spaniard did of the Roman.” 

It was not merely the founding of a 
colony. It was “the foundation that made 
one of none, resembling the creation of the 
world, which was de nihilo ad quid,” — it 
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was the foundation upon which a New 
Nation in the New World was built. 

It was one of the most momentous strokes 
of national policy in the annals of the world, 
resulting in the acquisition by England of a 
large portion of the Spanish claims in North 
America, without breaking the treaty and 
without firing agun. And the victory on the 
vital national issues — on which the begin- 
ning of this nation really depended — was 
won by British statesmen, diplomats, poli- 
ticians and lawyers. 





Norte. — The case had been on the docket — contested 
sometimes, but not decided — for more than one hundred 
years. The discovery by Cabot furnished the base of the 
case for England, while the base of the Spanish claim was 
the discovery by Columbus. Hence as a nation we trace 
back to Cabot and not to Columbus. Yet the-name of 
Columbus is engrafted on more than one hundred places 
scattered all over the land which was acquired by our 
forefathers vs. the Spanish claim for his discovery. While 
Cabot, who furnished she basis for our prime right and 
title to this land, is almost unknown in the land. And this 
is only one of many illustrations given by the world as to 
the truth of the Biblical saying: “4 prophet is never with- 
out honor save in his own country,” for by the same token 
the name of Columbus is almost unknown in the Spanish 
American countries, which really trace back to his dis- 
covery. 





LONDON LEGAL LETTER. 


Lonpon, Dec. 6, 1893. 

HAT we call the “ Rule Committee” of 

judges of the Supreme Court have now 

passed several of the rules which have been 
under consideration since the Council of Judges 
issued their report on the working of the judica- 
ture acts. As had been anticipated, these new 
rules introduce the system of trial without plead- 
ing; they of course do not abolish pleading, but 
plaintiffs may endorse their writs of summons 
with a statement sufficient to give notice of the 
nature of their claim or of the relief or remedy 
required in the action, and the writ in such cases 
will further bear that if the defendant appears, 
the plaintiff intends to proceed to trial without 
pleadings. Liberty is reserved to the defendant 
to take the opinion of the judge whether there 
should be pleadings or no. It is clear enough 
that this scheme might revolutionize our legal 
procedure, but the general opinion of the pro- 
fession seems to be that matters will be left very 
much where they are at present, as in the im- 
mense majority of cases where the plaintiff 
intimates his intention to proceed without plead- 
ings, pleadings on the defendant’s application 
will be ordered by the judge. Our whole system 
of procedure is at present in a more or less 
chaotic condition ; further experiments and pro- 





longed experience are required to educe_har- 
mony and symmetry. 

Mr. Crump, the indefatigable editor of the 
“Law Times,” is still contending manfully for 
his scheme of establishing a Bar Association. 
He introduced a discussion on the subject at the 
Hardwicke Debating Society lately, and _ last 
week in replying to the toast of the bar at the 
quarterly dinner of the British Empire Club, he 
delivered himself of an eloquent apologia on 
behalf of his cherished idea. 

Within the past year or two there has been a 
marked revival throughout London of local par- 
liaments. These institutions are simply debating 
societies, organized on the model of the House 
of Commons ; in the seventies they were so pop- 
ular that even small provincial towns considered 
their municipal life incomplete without one, but 
the debating public in time were surfeited with 
these mock legislatures, and they almost entirely 
died out. The instinctive love of controversy, 
however, which distinguishes lawyers, whether bar- 
risters or solicitors, has re-established in various 
parts of the metropolis extremely successful par- 
liaments. The most notable are those in Hadding- 
ton, Kensington and Chelsea, where, when mem- 
bers of our profession do not actually predominate 
in numbers, they are the mainstay and inspiring 
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influence of the discussions. Many a youthful 
barrister spends his evenings at a local parliament 
in the fond hope that some of his fellow members 
who belong to the lower branch of his profession 
may be led captive by his eloquence and give 
practical proof of their admiration by affording 
him the opportunity of earning fame and riches 
in another sphere. I do not think these dreams 
are often realized. 

I fancy a phenomenon familiar in our own 


courts is also observable in yours; I refer to | 
the fact that certain branches of law, after occa- 
sioning constant litigation for a decade or even | 
much longer period, gradually cease to figure for | 


one reason or another among contentious matter. 


To give an instance, the law of bills of exchange | 


was during the greater part of this century a 


source of immense profit to practitioners ; then | 
came the Bills of Exchange Act of 1882, which | 


codified and elucidated this important branch of 


mercantile law, and left but scanty opportunities | 





for subsequent litigation on the subject in cases 
other than those turning on mere questions of 
fact. For some years there has been an enor- 
mous growth in the number of cases of libel and 
slander dealt with by the court. This is due 
obviously to the extraordinary development of 
journalistic enterprise and the adoption by so 
many periodicals of the highly spiced personal 
paragraph, and other features of what is styled 
the new journalism, following, as we are always 
told, in this respect, American models. I make 
this statement, as you will readily understand, en- 
tirely without prejudice. The great subject of 
the future is undoubtedly local government. 
So many acts of the highest importance and 
novelty have lately been passed and are in 
process of enactment that the amount of con- 
sequential litigation is almost incalculable. Keep 
your eye on local government, would be my 
carefully considered advice to :the budding 
Demosthenes. °._* 














Me BY 


IRVING BROWNE. aM ap 








CURRENT TOPICS. 


DRUNKENNESS AS AN EXCUSE FOR CRIME. — We 
had supposed that there was no essential difference 
on this subject between England and America. The 


«* London Law Journal ” however recently said : — 


“In the United States more effect is given than in 
England to the plea of drunkenness as a defense to a 
charge of crime; but while in theory it is here no excuse 
at all, there is undoubtedly a tendency among juries and 
even judges to give some effect to the plea; and Sir James 
Stephen, in Regina v. Davis, 14 Cox Cr. Cas. 563, and 
Regina v. Doherty, 16 Cox Cr. 306, has ruled that delirium 
tremens may be treated as insanity, and that ordinary 
drunkenness may be such as to negative formation of the 
intent necessary to constitute a particular criminal offense. 

“If this is good law, some, if not all, drunkards are put 
into the position of lunatics under the old law, and are 
exempt from conviction, but have the advantage over 
lunatics that they are not subject to detention during Her 
Majesty’s pleasure. It would be a salutary amendment of 
the law to provide that where a drunken man does an act 
which would be crime in a sober man, he should, if ac- 
quitted on the ground of drunkenness, be subjected to 
some form of penal treatment for qualifying himself for 
acquittal by recourse to drink.” 

The doctrine of the two cases cited above is un- 
doubtedly the law in this country, and very bad law 
it is. Why should a man be held less guilty because 
he has deliberately put himself into a state of mind 
in which he is unable to form the intent technically 
required? He is not excused from the penalty of 
rape, for example, when he is ignorant that the victim 
is under ten years of age, and she consents ; and this 
is very wholesome law. It is grossly immoral to hold 
that a man may escape the gallows because he has 
made himself so drunk that he cannot remember and 
observe the statutory distinction between the first and 
the second degree of murder. But this is not by any 
means so immoral as to hold that he may go scot- 
free because he has, by a long course of vicious and 
voluntary self-indulgence, disabled himself not only 
from observing legal distinctions, but from knowing 
what he is doing and fulfilling his duty to society, 
and thus by reason of years of bad conduct he be- 
comes an object of mercy. A man who never did a 
wrong thing in his life, may subject himself to capital 
punishment .by a moment’s vicious indulgence of 





passion and a moment’s premeditated design to take 
human life. But if he has been a drunkard for years 
and falls into delirium tremens in consequence, why, 
forsooth, that is a ‘‘ disease” that excuses the poor 
man from any liability to punishment for taking his 
neighbor’s or his keeper’s life! We would like to 
see this monstrous inconsistency corrected by statute, 
to abolish this premium put on drunkenness, and to 
make of no effect the common plea, ‘‘so drunk he 
didn’t know what he was about.” Society now prac- 
tically says to the citizen, «Get drunk only occasion- 
ally, or perhaps quite unintentionally, and we will 
punish you for offences against the law ; but if you will 
only get drunk often enough and deep enough, and 
do it with design or recklessly, so that you become 
crazy by reason of this vicious indulgence, and we 
will let you off altogether.” 


AN ARTISTIC LAWYER. —We have recently chron- 
icled some literary ventures on the part of lawyers, 
American and English, and now there comes to our 
notice, through the «London Law Journal,” an account 
of artistic as well as literary efforts on the part of a 
leading London barrister, Mr. Lockwood, Q. C. 
The « Journal ” says : — 

“ The little sketch in this week’s ‘ Punch’ signed ‘ F. L.,’ 
and entitled ‘Cold but In-vig-orating,’ is from the facile 
pen of Mr. Lockwood, Q.C. Some further specimens of 
his skill as a draughtsman will, we understand, appear in 
the Christmas number of the ‘Idler... Members of the Bar 
will shortly have an opportunity of hearing the lecture on 
‘The Law and the Lawyers in Pickwick,’ which Mr. Lock- 
wood delivered at York more than a year ago. The At- 
torney-General has induced him to repeat it for the benefit 
of the Hackney Reform Club.” 

We fear that some abominable pun lurks in the 
title of that sketch. It has been rumored that the 
learned barrister indulges his facile pencil in court at 
the expense of his brethren and everybody else, and 
we have even entertained the hope that he could be 
persuaded to make a tour in this country and repeat 
his Pickwick lecture. Perhaps Sir Richard Webster 
would consent to accompany him and sing a song or 
two, as he is rumored to be an accomplished singer, 
and possibly the Lord Chancellor would also favor us 


. 
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with a dance — England once had a dancing chan- 
cellor. Really, the London bar must be more chary 
of reading our bar lectures on professional dignity ! 


A PRACTICAL TEST IN EVIDENCE. — A very pleas- 
ing addition to our recent collection on this topic is 
afforded by the following from the ‘* London Law 
Journal”: — 


“It is refreshing to find a magistrate so confident in his 
judgment that he defies a whole body of experts and 
ignores a threat of appeal. In sentencing a cabman to 
fourteen days’ imprisonment for driving a horse in an unfit 
state, Mr. Shiel, who had inspected the animal, declared 
that he would not believe the whole veterinary college if 
they swore that the horse was in a capable condition. 
This observation was made in the course of the evidence 
given by a member of that body. Mr. Shiel had seen the 
horse, and that was enough for him. There was good 
reason for this confidence, for Mr. Shiel is one of the best 
horsemen in the legal world, a great part of his leisure 
being spent in the hunting field.” 


It really does a humane lawyer’s heart good to 
learn that cab-horses have some rights that courts 
are bound to respect in spite of the insensibility of 
experts and veterinary surgeons. Cab-horses are 
better used in London, however, than in Paris, where 
their treatment is a disgrace to a civilized people, to 
say nothing of a nation that prides itself on its 
‘+ politeness.” 


A PLUMBER’S RIGHTS. —Has a plumber any 
rights which a white man is bound to respect? It 
would seem so from the following paragraph from 
the «* London Law Journal” : — 


“Has a plumber a right to wear his cap in one’s house? 
This was the point submitted to the Highgate justices by 
an ex-Fellow of Balliol. The plumber and his son came to 
the ex-Fellow’s house to clear away a stoppage in the bath. 
Arrived at the scene of operations they kept on their caps, 
as is the use of British workmen. The householder lec- 
tured the parent plumber on the bad example he was set- 
ting his son in not teaching him to take his cap off in a 
gentleman’s house. The parent replied by setting up the 
custom of the trade to work covered. The plea was over- 
ruled, and the father plumber’s cap thrown out of window 
by the indignant ex-Fellow. Then the parties aggrieved 
adjourned to the open air (it was drizzling), and went — 
the plumber capless and the ex-Fellow carrying the plumb- 
er’s cap — to seek counsel and advice of the nearest police- 
man, who referred them to the justices. The ex-Fellow 
says that he was on the way called by the plumber ‘a 
thick-headed old fogey.’ Yet the justices fined him Ios. 
for his manner of giving a lesson in manners, and gave him 
no redress for this very unacademical language.” 


It would seem that the plumber << sized-up” the 
ex-Fellow very accurately. The latter should con- 





sult Mr. Burnand’s «* Happy Thoughts” for a repartee 
to a plumber. 


HARVARD LAW SCHOOL. —We were about to write 
a very deleterious paragraph on the rumored decision 
of this celebrated institution not to admit any to 
study nor confer its degree on any but graduates 
of colleges. We are glad to learn that our incipient 
indignation at this asinine proposal was wasted, and 
that the idea is scouted in the current number of the 
‘‘Harvard Law Review,” the official organ of fhe school. 
We are still in the dark however on one point, and 
we wish the ‘« Review ” would enlighten us. It says :— 


“Any man who passes a satisfactory examination in simple 
Latin or French and in Blackstone’s Commentaries, can 
enter the school, now as heretofore. All such students will 
be given the regular degree, after three years’ residence, 
and the passing of the requisite legal examinations, if they 
attain a mark within five per cent of that required for the 
honor degree; 2. ¢., if they attain what is often technically 
spoken of as ‘ creditable standing.’ ” 


Exactly what is ‘‘ required for the honor degree”? 
When we are informed of that, we may have some- 
thing further to say. Meantime we will say that it 
seems to us that the New York rule, requiring the stu- 
dent, before he enters on his term of legal study, to 
pass the «‘ Regents’ examination” is sufficiently strict, 
inasmuch as it is probable that not more than one 
practicing lawyer in ten in the United States could 
pass it off-hand, even if his salvation depended on it. 


A CorRECTION. — In the «* Michigan Law Journal” 
Mr. Hyde publishes an article against general codifi- 
cation of the common law, very labored and very in- 
conclusive, consisting chiefly in ‘‘ You can’t do it, 
you know.” The «Journal ” editorially says of it :— 


“Mr. Hyde has chosen his subject unfortunately, for the 
question, ‘Can the Common Law be Codified ?’ is practi- 
cally answered by the fact that the common law has been 
codified, not only substantially so in England, but in two- 
thirds of the United States.” 

Now we have been suspected of a sympathy with 
the cause of general codification, but candor compels 
us to dissent from this editorial statement, which is a 
repetition of an erroneous assertion which that jour- 
nal has made before this. The common law has zot 
been substantially codified in England, nor in two- 
thirds of these States, nor in any States but California, 
Georgia and North Dakota, as we recollect the mat- 
ter. There are codes, more or less extensive, of 
procedure, differing from the common law procedure, 
in some twenty-six States, but this is a very different 
thing from codification of the principles of the com- 
mon law. 
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THE UNIVERSITY LAw REVIEW. —It is the present 
fashion for every prominent law school to issue a 
monthly or quarterly law journal of its own. The 
‘Harvard Law Review” is easily the best of these, 
and the ‘* Yale” is a good second. Now there comes 
‘The University Law Review,” a monthly, in the 
interests of the University of the City of New York, 
conducted by Austin Abbott, Dean of the Law School. 
Whatever Mr. Abbott fathers is sure to be commend- 
able in purpose and highly respectable in execution. 
This opening number is very promising, the notes of 
cases being of remarkable interest and value. 


WEsT VIRGINIA BAR ASSOCIATION.— The ad- 
dress to this body, by the president, Mr. R. T. 
Barton, at its fifth annual meeting, in April last, on 
‘*The Punishment of Crime,” is at hand and is 
a valuable production. If in speaking of the numbers 
that have attended the meetings the president in- 
cludes only lawyers, this association is a wondrous 
exception, for he speaks of 257 in 1888, and of 439 
in 1892, as having ‘‘ gathered together.” If these 
figures mean lawyers, the rest of the State must 
have been very peaceable for one or two days. Mr. 
Barton gives one piece of information which will 
probably be new to most of our readers as it is to us. 
Speaking of the ‘bier test,” or compelling the 
suspected murderer to touch the corpse of the vic- 
tim, which it was believed would bleed if he was 
guilty, he says :— 

“ The records of Accomac County, Va., show that the 
test was applied in the case of Paul Carter in 1680; so in 
Boyer County, New Jersey, in 1767, in the case of a slave 
suspected of murder, and evidence that such a test had 
been successfully applied was admitted, with other evidence, 
in the prosecution of a man named Gette in Pennsylvania 
as late as 1833. In the preliminary proceedings, but not 
under judicial sanction, this test was applied in Pennsyl- 
vania in one case in 1860; at Verdiersville, in Virginia 
in 1868, and at Lebanon, Illinois, in 1869.” 

Mr. Barton’s paper contains valuable and con- 
venient statistics of crime and punishment in this 
country in recent years. He observes that Black- 
stone’s enumeration of capital offences at one hun- 
dred and sixty is exaggerated, because it makes a 
distinct offence, for example, of killing the particular 
species of game under a statute punishing the killing 
of game. Another paper read on the same occasion 
is ‘* Extrinsic Evidence in respect to Written Instru- 
ments,” by Prof. Charles A. Graves, of Washington 
and Lee University Law School. This is a learned 
and judicious monograph, especially addressed to 
the subject of wills. It will prove of permanent 
value, not only by reason of its excellent selection of 
and comment upon cases, but by reason of the 





writer’s independent and vigorous views of the sub- 
ject on principle. He gives the foolish and pedantic 
old notion of Lord Bacon about the distinction 
between patent and latent ambiguity the coup de 
grace, although perhaps it scarcely needed it, for 
if not extinct it never would have had any more stand- 
ing in modern courts unless ‘‘holpen” by statute. 
We heartily commend this paper to all iegal scholars. 


NOTES OF CASES. 


INJUNCTION AGAINST PUBLICATION OF BIOG- 
RAPHY. —In Corliss v. E. W. Walker Co., August, 
1893, United States Circuit Court, D. Mass. (57 
Fed. Rep. 434), it was held that the publication 
and selling of a biography of a deceased person, who 
had become famous during his lifetime as an inventor, 
could not be restrained by injunction, upon the suit 
of his widow and children. But it was held that 
the publication of a picture, intended to accompany 
the biography, and which had been taken from a 
portrait and photograph of the deceased, would be 
restrained, it appearing that respondent had not 
observed the conditions upon which the painting and 
photograph were obtained. The court distinguished 
Schuyler v. Curtis, 15. N.Y. Supp. 787, where the 
erection of a statue of a private person was restrained. 
The court held that it had no jurisdiction here 
because there was no injury to property. It also 
holds, very unnecessarily, that it had no jurisdiction 
to restrain a libel (citing Boston Diatite Co. v. 
Florence Manuf. Co. 114 Mass. 69; Brandreth 
v. Lance, 8 Paige, 24; Assurance Co. v. Knott, Io 
Ch. App. 142) because there was no pretence that 
the publication was libellous. On the other point 
Pollard v. Photographic Co. 40 Ch. Div. 345, was 
cited. 


UsinG A PERson’s Bopy As A SHIELD.— Russell 
Sage, the notorious ‘‘ put and call” broker of New 
York, has successfully defended a recent ‘suit for 
breach of promise brought by an old servant in his 
family, but he is still in trouble with a person of the 
other sex. The facts were that a man called on 
Sage and handed him a letter threatening that if he 
did not immediately hand over to him a large sum of 
money, he would blow him up with dynamite which 
he had there in his satchel. At this point the plain- 
tiff, Laidlaw, entered, and Sage left the vicinity of 
the other man, went up to the plaintiff, still watching 
the other, took his left hand in both of his, and 
gently turned him between the first visitor and Sage, 
all the time talking in an expostulatory tone to the 
crank, and just then the crank exploded a bomb, 
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was himself blown to pieces, and Mr. Laidlaw was 
laid low and severely injured. He insisted that this 
was a species of ‘‘ put” that Sage had no right to 
indulge in, and sued for damages. The complaint 
was dismissed at the trial, on the ground that the 
burden was on the plaintiff to show that without 
Sage’s act he would not have been injured. This is 
now reversed by the general term, Van Brunt, P. J., 
observing :—— 

“If Sage had been acting innocently, if it could not be 
found from the evidence that he intentionally placed this 
man between himself and the expected danger, this rule 
might apply. But where his very act of placing the plain- 
tiff in the position mentioned may have been a wrong 
toward the plaintiff, and was done by defendant with the 
intent of shielding himself from injury, we fail to conceive 
why the burden of proof is not upon the defendant, rather 
than upon the plaintiff, to show that without defendant’s 
act the plaintiff would have been equally injured. And it 
seems to us that there is where the fallacy of the defendant’s 
argument lies. In all the cases cited the party proceeded 
against was doing a lawful act, or was attempting to pro- 
tect his property or person in a lawful manner, and injury 
resulted. 

We are of opinion (therefore), in view of the fact that 
from this evidence the jury might find that the defendant 
used this plaintiff as a shield against apprehended danger 
of which he knew the plaintiff to be ignorant, that a dis- 
missal of the complaint cannot be sustained.” 


We are of opinion that Sage’s lawyers have neg- 
lected to plead their strongest defence, namely, con- 
tributory negligence. When any man finds Russell 
Sage taking his hand in both of his, it is his duty to 
run. It might have been different with the woman. 


INDIVIDUAL LYNCHING. — Under the title, «A 
Possible Check to Individual Lynching,” the «* New 
York Law Journal” gives the text of a decision of the 
Georgia Supreme Court, the point of which is stated 
by the court as follows :— 


“If a husband, knowing of his wife’s criminal infidelity, 
deliberately lays a trap for her paramour by pretending to 
him and her that he (the husband) is going on a journey, 
when it is his purpose not to go, but to conceal himself 
and lie in wait at or near his home, for the purpose of 
killing the paramour in case he should be caught in the 
guilty act, at the same time expecting and designing so to 
catch him, the paramour has a right to defend himself 
against a deadly assault made by the husband under such 
circumstances, though the assault be made while the guilty 
act isin progress; and if the husband be killed as matter 
of necessity, to prevent his assault from resulting in death, 
the homicide is justifiable.” 


It had previously been held in Reed v. State, 
11 Tex. Ct. App. 509; 40 Am. Rep. 795, that 
where adultery is only a misdemeanor, the paramour, 





resisting an attack made upon him by the husband, 
and killing him to save his own life, is guilty only 
of manslaughter. The Georgia decision is good 
law, sound sense, and pure morals. The Georgia 
decision concludes :— 


“An examination of those authorities will show that, 
at common law, it was manslaughter for a husband to kill 
an adulterer, even when caught in the very act of illicit 
intercourse with the slayer’s wife; and it is only by virtue 
of section 4334 of our Code, which follows the sections 
defining justifiable homicide, and declares that ‘all other 
instances which stand upon the same footing of reason and 
justice as those enumerated shall be justifiable homicide,’ 
that the killing of an adulterer by the husband is ever 
rendered completely justifiable. But for this section, the 
common law rule would now be of force in this State.” 


We quite agree with the ‘‘ Journal ” when it says: 


“Tt is to be regretted that the common law rule was 
not allowed to stand. It is much more excusable to inflict 
a violent death as punishment for rape than for adultery. 
Yet the more refined and better educated classes, both 
North and South, have recently been profoundly disturbed 
by the numerous lynchings of persons guilty of the former 
offense. The essential doctrine of Lynch law is that some 
offenses are punishable by death at the hands of the official 
hangman after trial by jury, and other offenses are punish- 
able by death through private enterprise, and without any 
trial at all. The slaying of a would-be adulterer by a 
husband is, according to the principles underlying civilized 
society, justifiable only for the protection of the wife from 
sexual intercourse to which she is not a consenting party, 
and in case the continuation of an assault cannot be pre- 
vented with safety to both husband and wife without force 
which may result in the death of the person committing it. 
The present decision is, however, to be welcomed because 
it refuses to further extend the authorized sphere of in- 
dividual Lynch law.” 


PHOTOGRAPHS.— Our readers may add to this 
heading in the articles on ‘Practical Tests in Evi- 
dence,” the case of Cooper v. St. Paul City Ry. Co., 
Minnesota Supreme Court, August, 1893, an action 
for personal injuries by negligence. The court said :— 


“For some months prior to the trial the plaintiff had 
resided in Chicago, Ill., and his testimony was taken by 
deposition. It was claimed that his physical condition 
was such that he could not be present at the trial. Against 
the objections of defendant’s counsel, a photograph, which, 
according to the testimony, had been taken a few days 
before the trial, and was ‘a true and correct picture and 
representation of those parts of Mr. Cooper’s body that it 
purports to show,’ was received in evidence. This ruling 
is specified as error. We are assured by counsel, in their 
brief, that the expression upon the face of a lost soul, as 
portrayed by the combined imaginations of Doré and 
Dante, would be extremely jovial in comparison with that 
depicted upon plaintiff’s face in this work of art. We are 
not prepared to disagree with counsel in this contention, 
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or their further claim that the expression upon a man’s face 
may be easily changed or distorted, and rendered very 
misleading, when brought before a camera. But the por- 
trait in question has not been forwarded on this appeal, 
and we have no means of knowing whether it purported to 
represent anything more than those parts of plaintiff’s 
body which could not have been affected by temporary 
effort or exertion, or, if the whole figure did appear, that 
the facial expression was of the hideous character so graph- 
ically described by the able counsel for defendant, and 
could have had the effect upon the jury they insist it had. 
In Albert v. Railway Co. 118 N. Y. 77, it was held that a 
photograph of a plaintiff —his physician testifying that it 
was taken in his presence, and correctly represented the 
plaintiff's limbs — was properly admitted in evidence for 
the purpose of showing the manner in which these limbs 
were contracted, as the result of alleged injuries. It was 
said to be competent on the same principle as a map or 
diagram. We believe this to be a correct rule, and it has 
not been shown here that the court below was not strictly 
within it when making the ruling complained of. See on 
the general subject, an article in 31 Cent. Law J. 416.” 


LIABILITY OF CITY FOR ABATING A NUISANCE.— 
Orlando v. Pragg (Florida Supreme Court), 19 
Lawy. Rep. Ann. 196, is rather amusing. It was an 
action against a city for breaking up the plaintiff's 
shop and destroying his property. ‘It appears that 
he kept a kind of curiosity shop and museum; that 
in the front shop he kept various fancy wares, jew- 
elry, shells, stuffed animals, etc., and in the yard in 
the rear he had animals of various kinds, among 
others water-turkeys, coons, snakes, alligators, 
turtles, snipes, chickens, owls, lot of shells, etc.” 
Also sea-fowl and a fox. That the city marshal came 
there, with policeman and carts, ‘‘ and carried-away 
all the animals, shells, etc., which witness had in 
the yard, and took them out of the city limits, and 
turned them loose ”— shells and all. He recovered 
none, except some of the shells, which it seems he 
overtook. He had a judgment for $300. One 
defence was that his shop and yard were a deleterious 
public nuisance, complained of by neighbors, which 
he had been duly and reasonably notified to abate, 
and that the proceeding in question was taken at 
the official direction of the county board of health. 
This defence was proved and not contradicted, and 
the appellate court reversed the judgment. So 
this Old Curiosity Shop is scattered, and Sol Gills 
is without remedy. 


BILLs OF LADING — ‘*‘ EXCESS AND DEFICIENCY 
CLausE.”— An example of polite over-ruling is af- 
forded in a recent New York case. In Abbe v. 
Eaton, 51 New York, 410, a bill of lading con- 
tained this clause: ‘All damages caused by boat 
or carrier, or deficiency of cargo from quantity as 





herein specified, to be paid by the carrier and 
deducted from the freight, and any excess on the 
cargo to be paid for to the carrier by the con- 
signee.” Held, that if the carrier delivered all that 
he received, his liability was discharged. This was 
an action by the carrier for freight on a cargo of 
corn against the consignee, and the defendant set up 
a shortage of seventy-one bushels. The decision 
was in the commission of appeals, Earl, Com., 
observing: ‘‘ Here is an agreement that the carrier 
will be bound by the quantity specified, or that the 
bill of lading shall furnish the only evidence of the 
quantity. Such an agreement might doubtless be 
made by a carrier, but the language used would have 
to be quite clear and explicit to preclude the carrier 
from showing by parol a mistake in the quantity.” 
Citing Meyer v. Peck, 28 N. Y. 590. But in Rhodes 
v. Newhall, 126 N. Y. 574, precisely such an action 
as Abbe v. Eaton, and where there was a precisely 
similar provision in the bill of lading, and a shortage ° 
of 827 bushels, exactly the contrary was held, and 
the carrier was held responsible for the quanity 
recited in the bill of lading, although he delivered 
all that he received. The court said of Abbe v. 
Eaton and Meyer v. Peck :— 


“The rule acted upon in those cases, as stated in the 
head note of Meyer v. Peck, is that an ordinary bill of 
lading is not conclusive, as between the original parties, 
either as to the shipment of goods or the quantity; as to 
those matters it operates merely as a receipt, and is open 
to explanation on the trial by parol evidence.” 


But as we have seen, the bills in those cases were 
not ‘‘ordinary” bills, but were just like that in this 
case. This case must therefore necessarily over-rule 
those cases in spite of the attempt or pretence to 
distinguish them. It is a little singular that Earl, 
Com., who was a member of the court in the last 
case, did not dissent. The doctrine of Abbe v. 
Eaton was disapproved by Judge Wallace in Mer- 
rick v. Certain Bushels of Wheat, 3 Fed. Rep. 
340, and it may be that the later doctrine is the 
better as applied to disputes between carrier and 
consignee, but a very pretty question lately arises 
as to its applicability as between carrier and con- 
signor. Would this provision estop the carrier from 
setting up a mistake as against the consignor? This 
seems an undecided question, but if any of our 
readers know of any decision on the point we will 
thank them for a direction to it. 


BuRIAL— EASEMENT OF.—A _ novel point was 
established by the Kentucky Court of Appeals, in 
Hook v. Joyce, 21 Lawy. Rep. Ann. 96, namely, 
that an easement in a lot of land for burial may be 
acquired by prescription and adverse possession for 
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the statutory period. The action was ejectment to 
recover a lot in a cemetery. 
cisely laid down, and the court concluded as follows : 

‘“* But the question arises, what is the nature and extent 
of the adverse possession required in order to ultimately 
ripen into a title to an easement of a burial lot? It seems 
to us burial of the dead body is the only possession, where 
claimed and known, necessary to ultimately create com- 
plete ownership of the easement, so as to render it inherit- 
able. And as long as it is inclosed as a burial place, or 
even, without inclosure, as long as gravestones stand mark- 
ing the place as burial ground, the possession is, from the 
nature of the case, necessarily, and therefore in legal con- 
templation, actual, adverse and notorious. Moreover, there 
cannot be an actual ouster of possession by an intruder, or 
running of the statute of limitation in his favor, while such 
gravestones stand there, indicating by inscription the pre- 
vious burial of another. It appears that appellee does not 
now nor has he resided in Paducah for many years. But 
non-residence does not divest an heir-at-law of such ease- 
ment; the gravestones of his parents being, as long as they 
stand, conclusive of his claim of ownership as well as right 
of entry. The last instruction seems to require as evidence 
of adverse possession some visible acts of ownership by the 
claimant in the preservation and use of the ground for 
burial purposes; and in that respect it was rather prejudi- 
cial to appellee.” 

MARRIAGE — ESTATE BY ENTIRETIES — DI- 
vORCE.— The Supreme Court of Tennessee decides 
in Hopson v. Fowlkes, 23 S. W. Rep. 55, that 
where land is owned by husband and wife by en- 
tireties and they are afterwards divorced, they thereby 
become tenants in common and the entire estate 
does not vest in the survivor of them by right of 
survivorship. The court rely chiefly on Hawes v. 
Wallness, 85 Ill. 197. The court did not cite Steltz v. 
Schreck, 128 N. Y. 263, and Thornley v. Thornley, 
68 L. T. Rep. (N. S.) 199, holding exactly the 
same doctrine, the former disapproving the contrary 
holding in Appeal of Lewis (Mich.), 48 N. W. Rep. 
580. 

MARRIAGE — WIFE’S NECESSARIES — MONEY. — 
The Supreme Judicial Court of Massachusetts, in 
Skinner v. Tirrell, decide that one who furnishes 
money to a wife, living apart from her husband for 
justifiable cause, which she expends for necessaries, 
cannot recover therefor from the husband, on the 
principal of subrogation, as there never was any 
liability on the part of the husband to those furnish- 
ing the necessaries, they having been sold to the 
wife and paid for by her, and that there is no ground 
on which recovery can be had in equity against the 
husband for moneys so advanced to the wife. The 


court put this on the ground that a volunteer cannot 
compel subrogation. But it seems that the plain ques- 
tion is whether money is a necessity. The court say: 


| 


This point was con- | 





“ There are ancient and modern cases in England which 
hold that a person advancing money to a married woman 
under circumstances like those in this case can recover the 
same of the husband in equity. Harris v. Lee, 1 P. Wms. 
482; Marlow vz. Pitfeild, /¢. 559; Deare v. Soutten, L. R. 
9 Eq. 151; Jenner v. Morris, 3 De Gex, F. & J. 45. See, 
also, Zz re Wood, 1 De Gex, J. & S. 465. These cases 
have been followed in this country in Connecticut (Kenyon 
v. Farris, 47 Conn. 510; 36 Am. Rep. 68), and there is a 
dictum in a case in Pennsylvania (Walker v. Simpson, 7 
Watts & S. 83) to the same effect. Certain text writers, 
following the English cases, have stated the law to be as 
there held. Bish. Mar. & Div. §§ 621, 622; 1 Bish. Eq. 
§ 193; 3 Pom. Eq. Jur. §§ 1299, 1300; 2 Kent Comm. 
146, note by Holmes, J.; Schouler Husb. & Wife, § 61, 
note. But those cases do not appear to us to rest on any 
satisfactory principle. It was apparently conceded by the 
Lord Chancellor in Jenner v. Morris, supra, that they did 
not. He seems to have yielded to them simply as prece- 
dents which he was bound to follow. The earliest one 
(Harris v. Lee, supra), on which the subsequent ones rely, 
referred the jurisdiction, without much discussion or con- 
sideration of it, to the principle of subrogation. For 
reasons already given, we think that principle inapplicable. 
It is said that equity has jurisdiction because there is no 
remedy at law. It is admitted that there is none. Neither 
is there any right or claim at law on the part of the plain- 
tiff against this defendant. To sustain the bifl on that 
ground would require us to hold that equity may create a 
legal right where none exists, and then enforce it by equit- 
able remedies. We do not understand that it can do so. 
The only remaining ground of jurisdiction is that the de- 
fendant was bound to furnish his wife with necessaries; 
that the money which the plaintiff advanced to her was 
actually expended in good faith by her for necessaries; 
that it will be no hardship upon the defendant to be 
obliged to pay for necessaries which the law would have 
compelled him to furnish; and that, in the interests of 
justice, equity should compel him to pay the plaintiff the 
sums which she has advanced. In effect, this is the same 
as saying that in equity money advanced to a wife living 
separate from her husband for justifiable cause, and ex- 
pended by her in good faith in the purchase of necessaries, 
should itself be regarded as necessaries, and recoverable 
accordingly. At law, it is entirely clear that a married 
woman has no right under such circumstances to borrow 
money on her husband’s credit, even for the purchase of 
necessaries. We can see no reason why the power should 
be withheld at law and given in equity. There may be 
strong reasons why married women, compelled, by their 
husbands’ misconduct, to live apart from them, should be 
allowed to borrow money on their husbands’ credit for the 
purchase of necessaries. Such reason would apply equally 
at law and in equity. It is for the legislature, if it deems 
it advisable, to give them such power.” 


It appears to us sheer nonsense to admit that a 
man may supply a wife with a barrel of flour out of 
his shop as a necessary and hold the husband, but 
that he cannot hold the husband for money furnished 
her to buy the flour from somebody else when he 
has it not himself. 
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THE GREEN BAG. 


E have received from D. B. Read, Esq., 

Q.C., of Toronto, the following valuable 
account of Canadian law associations, which we 
are sure will interest our readers : — 


Law, like literature, is the common property of all 
civilized people, it does not belong to any one coun- 
try exclusively. A country that has no well defined 
system of laws very much resembles a ship without 
a compass: it is tossed about here, there and every- 
where, and is in constant peril of being dashed against 
the breakers. 

In the United States a growth of more than a hun- 
dred years has established a system which has not 
only met with the commendation of the American 
people, but of many foreign nations as well. Never- 
theless it is well to look abroad and see what is being 
done in other lands for the promotion of legal educa- 
tion and the foundation of those fixed principles upon 
which rest the stability of governments. 

The United States, once colonists themselves be- 
fore gaining their independence, are not disinterested 
spectators of what their neighbors, the colonists of 
Canada, are doing in the matter of legal education. 

There is more democracy in Canada than people 
not well informed give her credit for. In no particu- 
lar is this more conspicuous than in the schools of 
law, and in the way she has of bringing law home to 
the very doors of her student class and of her prac- 
ticing lawyer. 

The legal practitioners of Upper Canada (now On- 
tario) were in the year 1797, by act of the Provincial 
Parliament, empowered to form themselves into a 
society to be called «* The Law Society of Upper 
Canada, as well for the establishing of order amongst 
themselves, as for the purpose of securing to the 
province and the profession a learned and honourable 
body, to assist their fellow subjects as occasion might 
require, and to support and maintain the constitution 
of the province.” 





| 
| 
| 


Immediately after the passing of this act the Law 
Society was organized and entered upon the perform- 
ance of its duties. For the Society to secure to the 
province and the profession a learned body, as they 
were commissioned to do, it was manifestly necessary 
that they should provide the profession with a well 
stored library of law books and other tabula incident 
to the profession of the law. This was effected by 
the establishment of a law library in Osgoode Hall, 
the seat of the courts. 

The library at Osgoode Hall at present contains 
23,000 volumes, or about that number, and from the 
period of its establishment, shortly after the act of 
1797, has fulfilled its purposes of affording the pro- 
fession at large, when attending the terms of the 
courts. (which were four in number per year under 
the old regime), the means of producing to the courts 
the authorities for the various propositions of law 
which were there to be argued. 

Since the passing of the Judicature Act in 1881, 
the courts, or some of them, or a judge thereof, sit 
daily to hear arguments; and it can well be under- 
stood of what great value the Osgoode Hall library 
has been to the great body of practitioners from all 
over the province when attending the seat of the 
courts on behalf of their clients. 

But this was not all that was required for a thorough 
legal equipment. With the reform of the law pro- 
cedure, enabling judges to dispense with jury trials 
and to take into their own hands the disposition of 
cases, it was indispensable that the county practi- 
tioners outside of Toronto should have at hand the 
necessary books to quote from in impressing on the 
judicial mind at the sittings the views they wish to 
present. Not that judge trials have entirely usurped 
the jury trials, but with the establishment of the for- 
mer came the more necessity of having well equipped 
county libraries for the convenience of the Bench 
and Bar. 

‘«Some years ago,” says ‘*The Canadian Law 
Times” of 1886, ‘the Benchers of the Law Society 
of Upper Canada made provision for the assist- 
ance, out of the funds of the Society, of county Bar 
associations throughout the province in the formation 
of local law libraries to be maintained in the various 
county towns. This was done in recognition of the 
claims of the Bar outside of Toronto, who, while con- 
tributing equally to the support of the large library at 
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Osgoode Hall, found themselves only occasionally 
enabled to make use of it.” 

The county of Wentworth and the practitioners of 
the city of Hamilton are entitled to the credit of 
establishing the first county law association. This 
association was organized in the year 1879, not then, 
however, as an incorporated society. The first county 
incorporated association was the Law Association of 
the County of York, established under cover of the 
Revised Statutes of Ontario, Cap. 168, the act entitled 
‘An Act respecting Library Institutions and Me- 
chanics’ Institutes.” 

This act enabled any number of persons not less 
than ten, having subscribed or holding together not 
less than one hundred dollars in money or money's 
worth, for the use of their intended institution, to 
make and sign a declaration of their intention to 


| 
| 





establish a library association or a mechanics’ in- | 


stitute, or both, at some time and place to be named 
in such declaration. 

More than eighty members of the Bar practicing in 
Toronto and the county of York made the declaration 
according to the act, and to carry out the require- 
ments of the act declared: 


1. That the corporate name of the Association 
should be «* The County of York Law Association.” 

2. Its purpose should be the formation and support 
of a law library for the use of its members, to be 
kept and maintained in the Court House in the city 
of Toronto, and to promote the general interests of 
the profession, and good feeling and harmony among 
its members. 


The constitution then goes on to declare that the 
amount of money subscribed by the eighty members 
was in all the sum of $1035, that the shares should 
be five dollars each, and each member to be entitled 
to one share for every five dollars in cash, and ten 
dollars for each ten dollars’ worth of books. The 
declaration provided for the continuance of the Asso- 
ciation; an annual meeting of members for purposes 


Behring Sea Arbitration, has established for himself 
a European reputation. 

This Association, with its sister Association of 
Hamilton, and indeed with the co-operation of the 
other county law associations, twenty of which have 
been organized in Ontario, have done great service 
to the law and to the profession by suggesting re- 
forms and improvements which have met with the 
approbation of the judges and crystallized into rules 
of court and legislative enactments. 

It is sufficient to quote from only two association 
reports to show the effectuality of the work of the As- 
sociation, i. e., the report of the Hamilton Associa- 
tion of 1888, and of the County of York Association 
of the same year. In the report of the Hamilton 
Association it is said, «* Owing to the action of law 
associations throughout the province, and more par- 
ticularly those of York, Middlesex and Wentworth, 
there is every reason. to hope that a complete fusion 
of the courts, with a uniform and consolidated 
practice, may result from what at first promised to be 
but a collection of all known existing rules.” The 
report goes on to say, ‘‘ The committee consisting 
of Messrs. Martin, Q.C., McKelcan, Q.C., and 
Teetzel, having given much valuable time to this 
question and the report of the joint Committee on 
Legislation from the county law associations, dated 
19th Nov. 1887, shows how fully the suggestions made 
by this Association in the report dated 4th March, 
1887, have been carried into effect. The report of 
the Committee on Legislation also bears good testi- 
mony to the value and influence of the associations 
throughout the country, which is flattering to this, the 
oldest association in the province.” 

The County of York Law Association in their re- 
port of 1888 say, ‘* At the last annual meeting a res- 
olution was passed directing the Board to take means 
to bring about a meeting of the delegates of the 
various county law associations in the province for 
the purpose of discussing matters of general interest 


| to the profession, and immediately after the meeting 


prescribed in the act; and appointed the following | 


nine trustees for managing the affairs of the Associa- 
tion until such time as their successors should be ap- 
pointed by annual meeting. The following barristers 
were appointed the first nine trustees of the Associa- 
tion: Britton Bath Osler, Q.C., James Kirkpatrick 
Kerr, Q.C., George Fergusson Shepley, Edward 
Douglas Armour, George Tate Blackstock, William 
Lount, Q.C., Walter Barwick, Charles Henry 
Ritchie, Q.C., Thomas Jaffray Robertson. Britton 
Bath Osler, one of the most prominent members of 
the Bar of Toronto, was the first president of the As- 
sociation and was succeeded by James Fitzpatrick 
Kerr, Q.C., and then Christopher Robinson, Q.C., 
who, by his advocacy of the British claims in the 


correspondence was opened with the view of bringing 
about such a conference. Before, however, the 
details of this arrangement had been completed, the 
draft of the proposed Revised Rules were laid before 
the Committee on Legislation, and this draft con- 
tained so many features requiring careful consideration 
that the Committee on Legislation of the Hamilton 
Association was invited to meet with our committee 


| and take up the consideration of the draft Rules. 


This committee met and was subsequently enlarged 
by inviting all the other law associations in the prov- 
ince to send representatives to the meetings. Most 
of the other associations were represented at the 
subsequent meetings of the committee ; and ultimately 
a report was made setting forth the suggestions of the 
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committee. The result of the labors of the commit- 
tee has been recognized and freely adopted by the 
judges and by the Attorney-General, and the report 
has been freely recognized as representing the opin- 
ions of the profession on the subject of the new Rules. 
The trustees, in giving prominence to the work of the 
committee, desire to point out that, had it not been 
for the existence of the law associations, it would 
have been impossible to obtain any representative ex- 
pression of opinion from the Bar of the province, nor 
could expression have been given to an opinion from 
the Bar which would have carried the weight the re- 
port of the joint committee admittedly bore. One of 
the principal features proposed by the joint commit- 
tee provided for fixing difinitely the mode of trial be- 
fore trial. On no point were opinions so strongly 
and vigorously expressed as upon this; and as the 
solution a very strong recommendation was made to 
take away the absolute discretion of the judge.” 

The Hamilton Association in their 1889 report 
states: ‘* The opinions of the various county asso- 
ciations throughout the province have been noticeably 
felt in connection with the deliberations on the con- 
solidation of the Rules and the re-organization of the 
Law School, and the trustees consider it is a mat- 
ter of congratulation to the profession that questions 
of importance to the Bar now receive such general 
consideration.” The County of York Association in 
its report of 1889 says: ‘*Since the last annual 
meeting the report of the joint committee of the law 
associations has been adopted in the new Rules of 
Practice, and since their promulgation a sufficient time 
has elapsed to make it plain to the profession that 
these Rules have simplified practice and are a well 


attempted effort to bring about more effectively the, 


fusion aimed at by the Judicature Act.” 

Sufficient has been said to prove the good accom- 
plished by law associations. The advantage of such 
associations becoming known outside their own circuit 
is well exemplified by the importance attached to the 
American Bar associations by the profession in Eng- 
land, as explained by ‘*‘ THE GREEN BAG’s London 
Legal Letter” in the July number of the magazine. 

The library of the County of York Law Association 
has already on its shelves, in the rooms appropriated 
to the library in the Court House, 2,500 volumes, 
which will be largely increased when the library is 
removed to the new Court House in course of erection. 

It may be remarked that the Association, with a 
praiseworthy interest in its officials, has on the walls 
of the library portraits of all its presidents, besides 
those of some distinguished judges and statesmen. 
These portraits have been presented to the Associa- 
tion, and will in the future serve as a link between the 
men of the present and the past. 





Our “ Disgusted Layman” seems at last to 
have really found something in the law worthy 
an approving word from him : — 


Editor +‘ The Green Bag”: 

Sir, — Did you know that «*The Law, Sir” is 
really getting moral and respectable? Fact though. 
It must be that courts are getting to do some think- 
ing on their own account and bothering less about 
‘« My Lord Brackton” and other mummies. How it 
does make a layman, that can see his nose before 
his face, think bad words of law and lawyers, when 
Eldon, for instance, is set up as a shining monu- 
ment. How could a man be great in such a profes- 
sion as the law professes to be and say that the 
foundations of society would be upset if a woman 
was not hung for stealing a loaf of bread? Is Dia- 
bolus the patron saint? But here is the sort of law 
that does the layman good, clear up and down his 
backbone (you know how sfivers run up and down 
that backbone). The law as to mechanics’ liens in 
this State has grown to be a monumental iniquity. 
Legislature after legislature has added and tinkered 
until they have constructed a set of statutes having 
as their object, making erection of buildings as 
hazardous for the owner as human ingenuity can 
accomplish. So far has this gone, that_an owner 
may contract as tightly as human ingenuity can 
manage, that the building contracted for shall not 
cost over ten thousand dollars, yet if the contractor- 
in-chief, the sub-contractor, ‘ material men,” etc., 
combine, they can make the house cost the unfor- 
tunate owner twenty thousand dollars, and he has no 
protection ; he can see it go on under his eyes and be 
utterly powerless to prevent it. Now that’s the 
Jaw of the business (not my layman’s law, but the 
genuine article); but our Supreme Court wouldn't 
have it; and they seem to have determined to make 
a bit of law themselves, and they decided that if 
the owner inserted a provision in his contract that 
no mechanics’ liens should be filed against the 
building, all sub-contractors, etc., were shut off. 
This didn’t suit the «* material men” a cent’s worth, 
so they hocussed and «* worked” and got the legis- 
lature to say that this decision of the Supreme Court 
shouldn’t stand, so it shouldn’t; but the court rose 
to the emergency, and in some opinion kindly 
invited some outraged owner to bring a case before 
them that they might have the pleasure of declaring 
that statute unconstitutional because impairing 
the force of contracts! Now that’s dustness clear 
through. The layman can see that the effect of the 
statutes our legislature set up to toady to * the 
labor vote” were simple outrage, operating against 
nobody as hardly as they did against the honest 
workingman who wanted to own his home, and 
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under the operations of these statutes, the ‘‘ material 
men” and contractors had grown into the most 
tricky and unscrupulous set of business men in the 
community. This your Disgusted Layman states 
as a fact within his own knowledge, that no other 
class of business men are as unworthy of belief, so 
destitute of high commercial honor, as the average 
‘¢ material man,” the man who sells lumber, etc., 
etc., and being in a business which cam _ profit 
by the mechanic’s lien law, he thinks he knows 
something about it. Many and many a thing that 
the layman rages at in decisions of our Supreme 
Courts can be forgiven and forgotten for its resolute 
stand in favor of simple right and justice, imperilled 
by legislative asininity and base truckling to dema- 
gogueism. 
Let not the writer be mistaken. 
lien was ever filed against him. 
Your ‘‘ DISGUSTED LAYMAN.” 


No mechanic’s 


LEGAL ANTIQUITIES. 


By an act passed in 22 Henry VIII., beggars 
found wandering about seeking their subsistence 
from the alms of the benevolent were to be 
“carried to some market-town or other place, 
and there tied to the end of a cart naked, and 
beaten with whips throughout such market-town 
or other place till the body should be bloody by 
reason of such whipping.” In the thirty-ninth 
year of Elizabeth, however, this act was slightly 
mitigated, and vagrants were only to be “ stripped 


naked from the middle upwards, and whipped | 


till the body should be bloody.’’ Entries in some 
of the old English church registers remain as 
witnesses of the operation of this law. 


os 


FACETIZ. 


Many good stories are told of Judge Under- 
wood of Georgia ; among the best are the follow- 
ing : — 

When the famous Tweed ring had _ been 
broken up for stealing millions in New York, and 
the daily papers were full of the developments, 
Rev. Mr. Axson, a man of pure heart and trust- 
ing disposition, said, “ Judge Underwood, it surely 
is not possible that these charges against Tweed 
& Company are true.- Are they not all Demo- 


crats?’’—*‘ Mr. Axson,”’ said the judge, “ I fear 
judg 








you are too good a man to live in this world. I 
once was young, but now I am old. I once was 
a Whig, but now I am a Democrat, and I grieve to 
say that, from long observation, I have become 
convinced that it is within the range of possi- 
bility for a Democrat to steal.” 


JupceE WricHT once reminded him in a cour- 
teous way that justice was represented as being 
blind and holding the scales of justice evenly 
balanced in her hand. 

“Yes,” said Underwood, “and I have long 
thought that the representation was a mistake in 
the designer, for how is it possible for her to tell 
whether the scales are evenly balanced without 
she raises the bandage a little? And there is 
another mistake that the lawyers make. You 
misconstrue the old maxim that a man shall be 
tried by his peers, and so whenever you have a 
guilty scoundrel to defend, you try to get one 
or more guilty scoundrels on the jury. That is 
not what the magna charta meant by peers.” 


Bos McCamy said that when the judge was 
presiding and the criminal docket was_ before 
him, he seemed to forget that justice was blind, 
and in spite of himself would raise the bandage a 
little. After he had charged the jury it was 
exceedingly dangerous for the defendant’s coun- 
sel to ask for an additional charge. Bill Glenn 
had been defending a big, strapping town boy 


.who was charged with an assault and battery 


upon a smaller boy. The big boy had been 
imposing upon the little fellows, and one of them 
hit him with a switch and ran. The big boy 
pursued him and threw a rock at him and cut a 
bad gash in his head and laid him up for a week 
or two. The grand jury found a true bill, and 
after the closing speech by the solicitor the 
judge charged the law very fairly and then 
asked if there was any other charge that counsel 
desired. 

Glenn rose forward and with some tone of 
apprehension said, “I believe your honor omit- 
ted to charge that self-defense may justify an 
assault.” 

“Yes,” said the judge, as he straightened up 
and fired up. ‘Yes, gentlemen, there is such 
a law, and if you believe from the evidence that 
this great big, double jointed, big fisted young 
gentleman was actuated by fear and self-defense 
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when he ran after that poor little puny, tallow- 
faced boy, and because he couldn’t overtake him 
picked up a rock big enough to knock down 
a steer, and threw it at him and knocked him 
senseless, then you can find for the defendant. 
Any other charges, brother Glenn?” 

“ T believe not,’’ said Glenn. 


*Don’r you think,” said a brother lawyer to 
Judge Underwood, “that Jim Pierson is the 
greatest liar of a lawyer that you ever saw?” 

‘I should hate to say that of brother Pierson,” 
replied the Judge; “but he is certainly more 
economical of the truth than any other lawyer on 
the circuit.” 


CHIEF JUSTICE JEREMIAH Back of Pennsylvania, 
in reviewing a case which came up from the 
court of his old friend, Judge Moses Hampton, 
remarked that “Surely Moses must have been 
wandering in the wilderness when he made his 
decision,” and sent the case back to the lower 
court. Judge Hampton, on its second trial, took 
occasion to remark that although he would have 
to submit to the higher authority, yet he still 
thought he was right, “in spite of the Lamenta- 
tious of Jeremiah.” 


THE following medical certificate was intro- 
duced recently in a hearing upon an application 
to take the deposition of an absent witness : — 

‘* This is to certify that Mr. Thomas B— is 
very unwell. He has been sick for four weeks or 
more and is still in bed, and I do honestly believe 
that his life will be endangered, for I have been his 
attending physician. 

Very respectfully, 
F. J—, M.D.” 

ON an argument before the Supreme Court of 
N.C. one day in years past, Mr. Lanier, a very 
learned and very thorough argufier of his causes, 
was going “to the bottom of the reason of 
things,” when Chief Justice Pearson interrupted 
him: “ Brother Lanier, you should presume that 
this Court at least understands the elementary 
principles of the law. You need not discuss 
them.” Mr. Lanier, blandly raising his spectacles 


with a placid smile, replied with great delibera- 
tion, “ So— I did — your — Honors, at the last 
term of the Court, and I — lost — my case — by 





— it.” ‘Umph,” said the Chief Justice, as he 
slided a little lower down in his seat. 


Cot. Fo.k of the Mountain circuit in N. C. is 
a very learned lawyer, but it seems is not one of 
those who think all judges absorb learning ex 
officio. On one occasion, in arguing a point before 
Judge of the Superior Court, he laid down 
a very doubtful proposition of law. The judge 
eyed him a moment and queried, “ Col. Folk, do 
you think that is law?” The colonel gracefully 
bowed and replied, “‘Candor compels me to say 
that 7 do not, but I did not know how it would 
strike your Honor,” ‘The judge deliberated a 
few moments and gravely said, “ That may not 
be contempt of court, but it is a close shave.” 








NOTES. 


THE following beautiful instance of mixed 
metaphor is copied verbatim from a brief filed 
recently by counsel in a’cause pending in the 
Supreme Court of North Carolina : — 

‘*We conclude this argument by remarking that, 
however formidable an array that the able opposing 
counsel has made by his many exceptions and 
prayers for instruction, that they are dut straws 
forming a rope of sand when opposed to the clear 
principles of law and equitable jurisprudence.” 


In Leavenworth they have nominated a young 
woman forcoroner. Her election would mitigate 
somewhat the distress of having the coroner sit 
on a fellow.— Philadelphia Ledger. 


“ Lert me give you my dying advice,” said 
Rufus Choate. ‘ Nevercross-examine a woman. 
It is of no use. They cannot disintegrate the 
story they have once told ; they cannot eliminate 
the part that is for you from that which is against 
you. They can neither combine nor shade nor 
qualify. They go for the whole thing, and the 
moment you begin to cross-examine one of them, 
instead of being bitten by a single rattlesnake, 
you are bitten by a whole barrelful. I never, 
excepting in a case absolutely desperate, dared 
to cross-examine a woman.” 
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Sik Epwarp CoKE was memorable for one 
faculty, without which, though individuals at the 
bar have attained office, none have attained 
eminence — intensity of application. He gen- 
erally rose at three in the morning, and studied 
all day. ‘The court seldom sat later than 
noon, and thus he had leisure to acquire his ex- 
traordinary learning. But his eminence is not 
to be fairly ascertained but by contrast with the 
men of his day. He had some of the most 
powerful minds of the most powerful period of 
the English intellect to contend with: Plowden, 
the well-known author; Lord Bacon, the first of 
philosophers ; Egerton, the most fortunate of all 
chancellors ; Sir George Coke, the great judge, 
whose judgment on Hampden’s trial was the 
keystone of the liberties of England. ‘Those 
were his rivals in the field of legal learning, and 
those were the men to whom his learning was as 
that of an oracle. — Mew Monthly Magazine. 


Tuart the court is not always ready to overrule 
its prior decisions, even though they may be 
plainly erroneous, is a matter of every-day obser- 
vation. The tendency towards blind adherence 
to precedent is strongly shown in a recent Massa- 
chusetts case in which the Court in reaching its 
decision uses this extraordinary language : — 

‘¢If we were contriving a new code to-day we 
might hesitate to decide in this way. But we are 
not at liberty to refuse to carry out to its conse- 
quences any principle which we believe to have been 
part of the common law simply because the grounds 
of policy on which it must be justified seem to us 
to be hard to find, and probably to have belonged 
to a different state of society.” 


In the course of its decision the Court quotes 
from such ancient authorities, dug from the dust 
and mould of the past, as Brackton, Plowden and 
the Year Books in the time of Edward I., Edward 
III. and Edward IV.! The estimation in which 
Brackton is held to-day is well shown in a note in 
a recent number of the “ American Law Review ” 
as follows : 


**It would seem that Brackton was a kind of 
literary fraud and plagiarist. No doubt it was a 


great deal easier for an itinerant judge, as Brackton 
was, to copy out of the Digest than to discover and 
state what the customary law of England was. 
Even making the most liberal allowance for the 





backwardness of all scholastic attainments in Eng- 
land in the reign of Henry III., Brackton was little 
better than a literary fraud.” 

This “ literary fraud” lived in England in the 
thirteenth century, but helps to decide a contro- 
versy arising in Massachusetts in the nineteenth ! 
And this in spite of the fact that the Court finds 
difficulty in discovering the grounds of policy 
upon which his reasoning may be justified, and 
admits that it probably belongs to a different 
state of society. — Boston Courier. 


A REPORT of a very queer lawsuit comes from 
Paris. During last season a house in the Avenue 
de Neuilly was suddenly and unaccountably 
infested by rats. They swarmed all over the 
place, and what was peculiarly irritating, seemed 
to confine themselves to that one house. The 
owner managed to trap one of the swarm, 
and, having a mechanical mind, constructed a 
wire noose, which he was able to slip round the 
captive’s head. This collar was furnished with a 
small silver bell, and, so equipped, the rat was 
set free. Of course, he found his comrades, or 
tried to do so, with the result that that special 
house in the Avenue de Neuilly had peace at 
last. Near by there lived a studious gentleman 
of nervous temperament, the plaintiff in the 
forthcoming action. He was wakened in the 
night by a curious tinkling sound, which came on 
fitfully, and seemed to proceed from every cor- 
ner of the room. He lit a candle, and timor- 
ously proceeded to search. There was nothing 
visible, and yet the mysterious sound was dis- 
tinctly audible. He tried to think it was imagi- 
nation, but, failing, decided it must be ghosts. 
It was clear his house was haunted — and 
haunted, too, by day as well as by night. For 
weeks he could not sleep, and the anxiety told 
on his health. At last a gossiping servant learned 
the truth, and the victim, instead of laughing at 
his own credulity, has begun an action against 
the man who belled the rat. 


Jupce McKintey, of Duluth, is in a singular 
position. He is judge of the circuit court in 
which his own wife, recently admitted to the 
bar, will practice. He is probably the only man 
in the world to-day who can prevent his wife 
from having the last word. — Law Reporter. 
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LITERARY NOTES. 


AFTER a half century of successful existence, 
LITTELL’s LIVING AGE enters upon its fifty-first year 
with renewed vim and vigor. Its prospectus for 
1894 promises much interesting and valuable material. 
As heretofore its contents will be made up of elabo- 
rate reviews of recent publications; the latest results 
of scientific research; biographical sketches of emi- 
nent characters ; travel, exploration, literary criticism 
and every phase of culture and progress in the 
European world ; with fiction and choice poetry. 

In addition to the productions of the leading 
British writers, THE LivinG AGE will publish, during 
1894, copyrighted translations of noted French and 
German authors. A story of thrilling interest entitled 
‘*Manette Andrey—a Picture of Life during the 
Reign of Terror,” from the French of Paul Perret, 
will be begun-in the first January issue. 

A curious and captivating work, also from the 
French, will follow «‘ Manette Andrey,” while early 
in the new year will appear a charming short serial 
by Ernst Eckstein, the famous German romancist. 


THE December CENTURY ‘contains the opening 
chapters of a story which will particularly interest 
the legal profession, entitled «« Pudd’nhead Wilson.” 
Mark Twain is the author, and the plot introduces a 
novel and ingenious employment of science in the 
detection of crime. The other contents of this 
Christmas number are of unusual interest. 


A NOTABLE article of timely interest, especially 
to lawyers, in the December HARPER’S MAGAZINE, 
is ‘*The House of- Commons,” by Thomas Power 
O'Connor. The subject is treated for its contempo- 
raneous value, and the picture of the customs and 
personnel of the lower house of Parliament is dis- 
tinct and vigorous. The article is illustrated with 
nine drawings by Albert E. Sterner. 


THE CHRISTMAS HARPER’S comes clothed more 
handsomely than usual, in a cover of white and gold, 
while extraordinary attention has been given to the 
illustration of its contents. Nine short stories repre- 
sent the most vigorous movement in American letters, 
and these tales are varied sufficiently to ‘include all 
branches of the art which has reached so high an 
excellence within recent years. 


THE ATLANTIC for December offers a goodly feast 
The most noteworthy article is Mr. 


to its readers. 





F. B. Sanborn’s article on «* Thoreau and his English 
Friend Thomas Cholmondeley.” The paper is made 
up mainly of letters between a young Englishman of 
no common character and the naturalist and philoso- 
pher whose name is coming more and more to be 
coupled, like Emerson’s and Hawthorne’s, with Con- 
cord in its best days. Mrs. Wiggin provides the 
short story of the number in «* Tom o’ the Blueb’ry 
Plains,” a pathetic sketch of New England Life. 
Mrs. Cavazza’s story, ‘‘ The Man from Aidone,” has 
its third, last and most effective part. Charles 
Egbert Craddock continues «‘ His Vanished Star.” 
Prof. Woodrow Wilson, in «* Mere Literature,” makes 
a plea for the study of books not as subjects of 
scientific inquiry. ‘* Democracy in America,” by 
Professor Francis Newton Thorp, is of interest par- 
ticularly to students of our social history. 


THE complete novel in the December number of 
LipPINcoTT’s is ‘‘ Sergeant Croesus,” by Captain 
Charles King. It is one of his most interesting tales 
of army life and Indian fighting in the wild West, 
and makes a new departure in having a private and a 
foreigner for its hero. 

A story of marked power, at once striking, deli- 
cate, and pathetic, is «+ In the Camp of Philistia,” by 
Virginia Woodward Cloud, 

J. N. Ingram gives the history of ‘*The Austra- 
lian Rabbit-Plague.” Wilton Tournier tells «* How 
to Cultivate the Body.” Edgar Fawcett writes of 
‘‘ Literary Popularity,” and M. Crofton concludes 
his series, ‘‘ Men of the Day,” with sketches of 
Professor Huxley and Luigi Arditi. 


THE Christmas number of SCRIBNER’S MAGAZINE 
contains five short stories of unusual beauty in senti- 
ment, especially chosen for their appropriateness to 
the Christmas season. The authors are Robert 
Grant, Thomas Nelson Page, Henry van Dyke, 
Edith Wharton, and Herbert D. Ward. There is 
in addition a hitherto unpublished work of fiction by 
Sir Walter Scott, which is here printed by arrange- 
ment with Mrs. Maxwell Scott, and introduced and 
edited by Andrew Lang. The poetry of the number 
represents an equally notable list of authors including 
Thomas Bailey Aldrich, Richard Henry Stoddard, 
Edith M. Thomas, Duncan Campbell Scott, and 
Graham R. Thomson. 


THE multiplicity and excellence of other maga- 
zines, far from lessening the usefulness of the REVIEW 
OF REvVIEws, makes this unique periodical more and 
more a necessity. Its indexes, condensations of 
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leading articles, classified lists of new books, and 
general survey of things written, things said, and 
things done during the month preceding its issue, 
would suffice to keep the busy reader in touch with 
the current of life and thought, even if he were able 
to read nothing else. ‘The December number is as 
full of variety and freshness as its predecessors have 
regularly been; and to those who know the REVIEW 
OF REVIEWS this is a sufficient commendation. 


The December CosMOPOLITAN is ‘‘a thing of 
beauty,” etc. The **World’s Fair” is its chief 
theme, and to interesting material concerning the 
Great Exposition are added inrumerable illustrations, 
many of them being perfect gems of art. The maga- 
zine closes the year with an enormous edition of over 
350,000 copies. 


LEADING ARTICLES IN THE LAW JOURNALS. 


American Law Review (Nov.-Dec., 1893). 


The Borden Case, John H. Wigmore; The Power 
of Corporations to prefer Creditors, Seymour D. 
Thompson; State Regulation of the Contract of Em- 
ployment, C. Lb. Labatt. 


Central Law Journal (Dec. 1, 1893). 
Rights and Remedies of Preferred Stockholders, 
Seymour D. Thompson. 


The Criminal Law Magazine (Nov, 1893). 


The Defense of Irresistible Impulse, Ardemus 
Stewart; Criminal Anthropology, O. F. Hershey. 


Harvard Law Review (Dec., 1893). 

Reform in Criminal Procedure, Heman W. Chap- 
lin; The Dwight Method, Thomas Fenton Taylor; 
Implied Warranties in Sales, Emlin McClain; Perils 
of the Seas, Everett V. Abbot. 


Michigan Law Journal (Nov., 1893). 

Can the Common Law be Codified? Wesley W. 
Hyde; Dissatisfaction with the Senate, Alfred Rus- 
sell. 


Yale Law Journal (Dec., 1893). 


Constitutional Reform in Connecticut, Hon. Henry 
C. Robinson; The Behring Sea Award, Prof. Theo- 
dore S. Woolsey; The Effect of Foreign Judgments, 
Harry G, Day. 








NEW BOOKS. 


LAW. 


. 


THE Law RELATING TO REAL ESTATE BROKERS as 
decided by the American Courts. By Stewarr 
RaparjE. L. K. Strouse & Co., New York, 
1893. Cloth. $2.00. Full sheep. $2.50. 


This little volume is a very careful and exhaustive 
compilation of the case law upon the rights and 
liabilities arising out of the relation of broker and 
customer in real estate transactions. It affords to 
the lawyer a ready means of access to the adjudicated 


| cases, and will prove of great value to real estate 


brokers as a guide book to their rights and remedies 
under almost every conceivable circumstance. It is 
needless to say that Mr. Rapalje’s work is thorough 
and conscientious, and the book can be relied upon 
as a trustworthy statement of the law upon the 
subject. 

MISCELLANEOUS. 


THE SEEKER IN THE MARSHES, and other Poems. 
By DanieL Dawson. Rees Welsh & Co., 
Philadelphia, 1893. Cloth. $1.50. 


This little book of poems is the work of one who, 
if his life had been spared, would undoubtedly have 
taken high rank among our American poets. His 
verses are strong and manly and are imbued with 
all the passion of a Swinburne or Walt Whitman. 
While a tone of sadness and pathos pervades most of 
the poems, several of them are in lighter vein, and 
the author is equally happy in both. Nothing could 
be more delicate and touching than his paraphrase of 
«¢« Carcassonne,” while his «* Verzenay ” fairly sparkles 
with happy thought. The volume will appeal to all 
lovers of really good poetry, and it is a truly refresh- 
ing contrast to the sentimental rhymes which are so 
often foisted upon the public under the name of 
poetry. 


Tue DetecraBLe Ducuy. Stories, Studies and 
Sketches. By Q. (A. T. Quiller-Couch). Mac- 
millan & Co., New York. Cloth. $1.00. 


A number of short sketches, or rather charming 
‘¢ pen pictures,” drawn with rare skill, make up this 
little volume. The author seems equally at home 
in both humor and pathos and his creations are 
delightfully fresh and original. Nothing could be 
better than the opening sketch, ‘*‘ The Spinster’s 
Maying,” and there is a flash of real dramatic power 
in ‘*Daphnis.” Altogether the book is a most 
agreeable companion for a leisure hour. 
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